Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



VALUABLE LAW WORKS 

V. &E. STEVENS AND SONS, 

26, BEIi YARD, LINCOLN'S INN. 



SELWYN'S 

ABBIDOMENTof the LAW of NISI FRIUS. 

Twelfth Editios, with a Supplbw 



A SUMUiRV OF THE HW OF BANKRUPTCY WITH REFERENCE TO Q 
TI0N3 THAT AlilSE IN ACTIONS AT LAW AS AMENDED 
BY THE BANKRUPTCY ACT, 1861. 
In 2 voU. Tosal Svo, 1859—1861, price 21. IBs. dolh. 

By DAVID POWER, Esq. 

One of Her Hrtjesty'a CoudbsI, BeiHrdar of Ipawlcli. 
*,* The Supplement may be had sepaTately, price , cloth. 



PROBATE COURT PRACTICE, 1861. 



le lawof 
Ths camoity to make a nil 



LOQgBt other tbinga,— 

DiatributJon'oteaoheatoapi 
iiig the law ot doml- If " - 

Uie Acta of (be Isal 



^England. 

11 of glBDtB. 



Reviialand republication of wills. Deposit of wllla oE llvine pi 

Otexmaton. Parlies to euito. 

RenuQclaUon of «xecutonblp, iDleneution. 

Probata. Faupera. 

iBcorporatiou ot papen referred to. Caveat and Wai-ninj. 
Frubate of villa of persons domiciled Citation, 

abroad. FroceodlBga to prove win i 

Ad IS inistraUoQ. who entitled to. To call in probate or admli 



'k 



WORKS rUBLISHED BY V. & R. STEVENS & SONS. 




Greaves' Criminal Acts, 1861. — The Criminal Law Consolidation 
and Amendment Acts of the 24 and 25 Vict., with Notes and Observations. 
By CHARLES SPRENGEL GREAVES, Esq., one of Her Majesty's 
Counsel, who prepared the Bills and attended the Select Committees of 
both Houses of Parliament, to which the Bills wer^ referred. 1 vol. 
post 8vo. Price I4«. cloth. 

The Bankruptcy Act, 1861. — ^Incorporating so much as remains 
in force of the 12 & 13 Vict. cap. 106 ; Bankrupt Law Consolidation Act, 
1849 ; of the 15 & 16 Vict. cap. 77 ; and of the 17 and 18 Vict. cap. 119. 
With an Appendix, containing the 7 & 8 Vict. cap. 70 ; the 23 & 24 Vict, 
cap. 33 ; the 23 & 24 Vict. cap. 147 - and the General Orders under the 
Bankruptcy Act, 1861. With Notes, and very full Index. By WILLIAM 
HAZLITT, of the Middle Temple, Esq., a Registrar of the Court of 
Bankruptcy ; and HENRY PHILIP ROCHE, of Lincoln's Inn, Esq., 
Barrister-at-Law. In 12mp. Price I2s. 6d. cloth. 

The General Orders in Bankruptcy; made pursuant to the 
BANKRUPTCY ACT, 1861, 24 & 25 Vict. c. 134, with Notes and a full 
Index : and the General Orders for regulating the Practice and Procedure 
of the COUNTY COURTS. 12mo. Price 2*. sewed. 

Stone's Practice of the Petty Sessions. 1861. — ^With the 
Statutes, a List of Summary Convictions, and an Appendix of Forms. 
Seventh Edition. By THOMAS BELL and LEWIS W. CAVE, Esqs., 
Barristers-at-Law. l2mo. 1861. Price I6s. cloth. 

Millar and Collier's Bills of Sale — Second Edition. A Treatise 
on Bills of Sale, with an Appendix containing the Registration Act, 
17 & 18 Vict. c. 36, and Precedents, &c. Second Edition. By F. C. J. 
MILLAR, Esq., Barrister-at-Law. 1 vol. 12mo. 1860. Price 9*. cloth. 

The liand Drainage Act of 1861. — With an Introduction, 
Notes, and Forms. By THEODORE THRINO, Esq., Barrister-at-Law. 
In 12mo. {Preparing for Publication.) 

Bailway Ijaw for Railway Travellers. — By Henry A. Simon, 
Esq., Barrister-at-Law. {Nearly Meady.) 

Ebsworth's Law of Infants. 1861. — ^A Handy Book on the Law 
of Infants. By JOHN EBSWORTH, SoUcitor. In 12mo. Price 3«. 
cloth. 

Itoscoe's Criminal Evidence. 1861. — Roscoe's Digest of the 
Law of Evidence in Criminal Cases. Fifth Edition, with considerable 
additions. By DAVID POWER, Esq., Q.C. In royal 12mo. Price 30«. 
cloth. 

A Book of Costs in the Common Law and Divorce Courts. 

By E. W. Le RICHE. In royal 12mo. Price 6«. cloth. 

Stephen on Pleading. — Sixth Edition. 1860. A Treatise on 
the Principles of Pleading in Civil Actions; comprising a Summarv 
Account of the whole Proceedings in a Suit at Law ; being a Sixth 
Edition of Mr. Serjeant Stephen's work under that title, with Alterations 
adapting it to the Present System. By JAMES STEPHEN and 
FRANCIS F. FINDER, Barristers-at-Law. In 8vo. Price 15*. cloth. 

Consolidated Chancery Orders, 1860. (By Authority.)— 

The Consolidated General Orders of the High Court of Chancery, with 
Regulations as to certain Fees and Chai-ges. In royal 8vo. 1860. Price 
7«. 6«?. cloth. 



l 



I 








jz:, Ma4«U3e«uuuQL / 



r^^.-b-'--*'*** 



» ^^j" -* 5 •■"•-.•--♦■»_.- .t-»_««ir 



Cw.i: .K . 



~T nif 



AN INQUIRY 



INTO THE LAW OV 



MAINTENANCE AND CHAMPERTY. 









t i 



AN INQUIRY 



PRESENT STATE OF THE LAW 



MAINTENANCE AND CHAMPERTY 



WILLIAM JOHN TAPP, Esq., 



LONDON: 

V. & E. STEVENS AND SONS, 

Eabi ISoolwllnB anli fltatjoiuTs, 

26, BELL YARD, LINCOLN'S INN. 

1861. 



LONDON : 
BRADBUJE&Y AND EVANS, PRINTERS, WHITBFRIARS. 



<«e!iP9Vm99«nigivqHe5SSXi^i"qr^«ss3^^M! 'ijui uu« i ■■, ,i inn ipm v^mmmmmt^^ 



PREFACE 



The subject of the following pages is one from 
which it is impossible that the legal student can wholly 
avert his attention. There can be no question of the 
interest which, as a matter of constitutional and legal 
history, must attach to the inquiry, as to how far 
principles which occupy an important prominence in 
the structure of our law may continue to possess 
any living efficacy. Still less can it be said that our 
minds are unnecessarily directed to the examination 
of a subject which not unfrequently demands the 
careful attention of the practical lawyer. The object 
of the writer is the attempt to lessen a difficulty which 
he has felt, and believes others have experienced, when 
investigating the actual state of the head of law herein 
treated of. In modem times, and in some instances 
very recently, cases of undoubted importance have 
been decided, which will require to be closely con- 
sidered whenever the practitioner may have to test the 
applicability of the doctrines of Maintenance and 

Champerty to circumstances on which he may be 
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required to advise. That this consideration does often 
become important in the practice of Conveyancing, 
Equity, and Common Law, cannot be doubted. It is 
hoped, therefore, that by bringing together the modem 
cases, so that, in the hurry of business, the convenience 
of reference may be facilitated, this little work may 
prove to be of some practical utility to the profession. 
In giving a concise statement of the facts of each 
important case, care has been taken to be correct in 
essential particidars, so that the language of the judg- 
ment may be properly appreciated. The observations 
of the writer will, of course, be received as indicating 
his individual views, and will only be estimated accord- 
ing as the authorities referred to may be thought to 
support the propositions advanced. For imperfection 
of plauj defects in execution, and perhaps mistakes in 
judgment, it is felt there may be too much need to 
deprecate hostile criticism. The candour of the reader 
will, however, admit that the subject, though limited, 
is far from an easy one. But the main apology for 
the writer's shortcomings must rest on the trite 
observation, — 

^'Frosunt minus rect^ exoogitata ; oum alios inoitent saltern 
ad veritatis investigationem." 



9, Old Buildings, Lincoln's Inn, 
November, 1861. 
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Court may resort to extrinsic evidence, i6. Stat, of Hen. 8 against 
sale of pretenced rights no effect in preventing transfer of benefit 
<^ contract for purchase of estate, ib. Cases to which the operation 
of the statute seems to have been confined, ib. Operation <^ early 
statute may be modified by provision in stat. 8 & 9 Yict. e. 106, 
107. Strong reprobation by Courts of bargains for benefit firom 
property to be recovered by means of evidence furnished from 
time to time by bargainer, ib. Not applying to definite informa- 
tion existiug at time of agreement and then communicated, ib. 
Thou|^ existence of right to property previously unknown to 
party entitled, ib. Consideration for purchase of share of such pro- 
perty may be communication of very information that first makes 
vendor aware of his right, ib. If bargain depend on recovery by 
means of information then famished, ib., Must be no obligetHon to 
resort to litigation, ib. Distinction between such agreements and 
general undertaking to famish evidence to ensure success of litiga- 
tion, 108. Danger to be apprehended is inducement to go on, ib. 
Practical difference in mischief of such agreements, where result 
depends on evidence, and where question involved one of construe^ 
tion, ib. Direct legislative action resorted to in Soman law to 
remedy abases following relaxation of primitive rules, 109. The 
pernicious activity of the " redemptor litiom '* best restrained by 
bridling his cupidity, ib. Caution of English judicature has 
hitherto prevented any demand for leg^Iative interference, ib. 
No restraint in our law preventing purchaser of a chose in action 
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from making a profit on his bargain, ib. Agreements for transfer 
of rights void for maintenance, in equity, allowed to stanc^ for 
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Exceptional stringency of rules in regard to persons engaged in 
administration of justice, 111. Mostly illustrated in dealings of 
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inference from cases that mind and intent the test of Main- 
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lawful meaning of parties, ib. Just rights may be voluntarily dis- 
charged, ib. Neither injustice of demand nor refusal to do 
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by litigation, ib. Intent of Maintenance not inferred by Courts, 
lb. Terms of agreement or extrinsic evidence must compel 
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inconsistent with prim& &cie presumption, that parties did not 
look primarily to litigation for recognition of their rights, ib. 
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AN INQUIRY INTO 

THE LAW or MAINTENANCE AND 

CHAMPEETT. 



INTEODUCTION, 



CHAPTER I. 

The intervention of an extraneous person in a litiga- 
tion, between parties to a contest, with which the 
stranger has no concern, if considered apart from arti- 
ficial circumstances, is repugnant to our sentiments of 
propriety. It is inconsistent with our ideal standard 
of aptitude, that any extrinsic element should be inter- 
posed, which may tend to disturb the simplicity of the 
conception, on the realisation of which our minds seem 
naturally to rest the foundation of perfect justice. 
Abstractedly, our notion of the conditions proper to 
the correct and righteous decision of a litigation re- 
quires that the contending parties should appear to 
the mental vision of the magistrate as mere units of 
the body politic, advancing in perfect equahty, sup- 
ported only by the merits of their respective cases, to 
receive the authoritative declaration of the State, through 
its appointed minister, as to the agreement or disagree- 
ment of the views they respectively contend for, with 

B 
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the law established for the general goTemment of the 
citizens. 

Now, as the administration of every system of law 
must involye two distinct inquiries, first to ascertain 
the facts in dispute between the litigants, and then how 
to apply the law to those facts; and because of the 
natural infirmity of man, and the imperfection of his 
means of discovering truth, his conclusions from evi- 
dentiary facts are always liable to error ; and it being 
the interest of every Utigant to endeavour so to pre- 
sent his case to the mind of the judge as may be most 
likely to ensure the success of his contention, there 
will be a tendency to distort facts, or fabricate proofs, 
in order to promote this result ; but as the interest of 
the antagonistic parties is to strengthen their own case 
respectively, and narrowly watch that of their adver- 
sary, so long as the original parties only are interested 
in the result, the desired equilibrium may probably be 
but little disturbed ; but, if other parties, having no 
original interest in the contest, be permitted to become 
interested, a number of persons may be prompted by 
motives more or less cogent, but all unfavourable to 
the ascertainment of truth and right, to employ their 
energies in a manner tending to corrupt the media by 
which justice is sought to be attained. 

Prudence would suggest that no human institution 
should imnecessarily be exposed to such a disturbing 
influence. We shall, therefore, not be surprised to 
find, in systems of law, indications of a desire to re- 
strain a practice, seeming to be fraught with such 
pernicious results. That great fountain of Jurispru- 
dence, the Roman law, in its early state, was calculated 
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to mark out and strongly define the distinctive indi- 
viduality of the litigant persons. The proceedings in 
an action were of a quasi-religious nature; and a 
minute observance of technicalities, and an excessive 
precision of form, were rigidly exacted in the conduct 
of a law-suit during the first period of the Roman 
juridical system, that of the legia actiones. Indeed, a 
sustained and strongly marked character of personality 
in forensic contests would seem to be necessarily im- 
plied in that sympathetic identification of the bystanders 
with the contention of the litigant parties, which is a 
moral feature, clearly distinguishable, in the infant 
lineaments of the intellectual families of mankind. 
The readers of Homer will recollect the vivid picture 
of a law-suit in action in the description of the shield of 
Achilles (a). The characteristics of Boman litigation 
in early times have been strikingly pourtrayed by an 
able writer. Mr. Sandars in his introduction to the 
" Institutes of Justinian^' says, " The symbolical actions, 
the pantomimic gestures, the animated play of the com- 
batants, revealed the facile imaginations and the elastic 
spirits of an Italian tribe." And again, " The most 
ancient and the most important of the actions of law, 
the actio sacramenti, brings before us in the most 
marked manner the delight in appeals to the external 
senses, and the war of symbolical acts, sanctioned by 
long usage and expressive in themselves, which is felt 
so keenly by all gifted nations before they quite emerge 
from barbarism." We should not expect, from the 
genius of such a system, to find that any person not 



(a) lUad, Bk. 18, ver. 497—608. 
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oi'ijjfirially comprehended within the obligation, or juris 
vincidum^ which connected, or was assumed to connect^ 
the parties to the suit, would be permitted officiously to 
intc*rvone in the solemn forms of the Ugis actio. 

Various passages in the "Digest," and the writings of 
tho jurisconsults, clearly show that no one could sue 
othc^rwise than in person, under the early legislation of 
Home, except in certain actions which had a public 
object (t). It appears from the fragment referred to 
by Aulus Gellius in the " Noctes AtticsB " (c), that the 
necoflsity for the personal presence of the litigants was 
enforced even by the terms of the law of the Twelve 
Tables. Probably, as the legis actiones fell into dis- 
use, and were succeeded by the more elastic system 
of the formulcBf the rigour of the ancient doctrine 
was also relaxed, and the personal presence of the 
suitor was no longer insisted upon {d). It is certain 
that the privilege of suing vicariously, by means of a 
"procurator," became firmly established, probably at 
least as early as the commencement of the period 
known as the classic era of the jurisconsults. It is 
likely that this innovation led the way to the introduc- 
tion of a principle, whose adoption into the law of 
Rome was probably owing to that development of a 
more artificial state of society, which extension of 
empire and the spread of intercourse with other 
races must have greatly tended to stimulate. The 
right of enforcing an obligation became, in eflFect 
at least, no longer indissolubly connected with the 
person with whom the relation was originally con- 

(J) Gaius, 4, s. 82. (c) Lib. 17, o. 2. 

{d) Gains, 4, s. 82. 
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tracted. In substance, though not in form, non quidem 
ex juris subtilitate, sed juris effectu, he was enabled to 
cede to another his right to call upon the person who 
was under an obligation to him, to fulfil that obligation, 
for the benefit of him to whom the cession might be 
made. In deference to the ancient principles of law, 
this was done, not by permitting the cessionary to com- 
mence an action in his own name, for the enforcement 
of the demand, but by his being appointed as the 
" procurator " of the person ceding the right, for the 
purpose of enforcing the same by an action in the name 
of the latter. The real dominus litis was the person 
to whom the cession had been made; he wafi called 
procurator in rem suam^ and after notice of the interest 
he had acquired had been given to the person bound 
to fulfil the obligation, his rights, for almost all sub- 
stantial purposes, were then the same as if the obliga- 
tion had been originally formed with himself (e). But 
this important alteration, while, no doubt, greatly sub- 
serving the requirements of commerce and the growing 
exigences of artificial society, still when — 

" Creverunt et opes, et opam fariosa oupido," 

it was found to have its drawback in the facilities it 
afforded to the operations of a class of men, always 
marked by the Roman jurists with peculiar disfavour, 
— the contractors for litigation — the odious redemptores 
litiurriy whose hateful traffic in buying up disputed 
claims, or presumptive res litigiosce, was productive of 
si^ch an intolerable social grievance as to call for the 

{e) J. 3ande, ** De Aotionum Gessione," oap. 12, 
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special interposition of the imperial legislation. By a 
law of the Emperor Anastasius (/), confiniied and ex- 
plained by a law of Justinian (g), which foUows next in 
the same book of the Code, it was forbidden, that any 
purchaser of a disputed claim (h) should receive from 
the reaUsation thereof any greater sum than the amount 
actually paid by him for the purchase, together with 
interest on his outlay ; the overplus being an advantage 
given in this case to the debtor (i). Certain exceptions 
contained in the law appear to have had the effect of 
exempting from its operation those cases where the 
purchaser of the disputed claim was himself entitled 
as co-hteir or joint owner with the vendor, or received 
it in payment of a precedent debt, or as a legatee in 
payment of his legacy, the disputed right being part of 
the succession ; or being in possession of property, 
obtained the cession of some disputed right therein, 
in order to assure his possession. 

This law, which applied only to sales, and not to 
any cession of a disputed claim, by way of pure gift, 
seems to have received a liberal interpretation, in order 
to meet the attempted evasions of its letter; and it 
doubtless operated as an efficient check upon the exer- 
cise of the reprobated practice, for which cupidity 
would furnish by far the most ordinary motive. The 
spirit of this law was generally adopted in those nations, 

(/) Per Diversas, cod. 4, tit. 35, 1. 22. 

(g) Ab Anastasio, cod. 4, tit. 35, 1. 23. 

(h) Saob appears to have been the construction which the law 
received, but the terms are general, and would include every 
purchased right, whether disputed or not. — J. Sande, ^' De Ac- 
tionum Cessione," cap. 11. 

(t) J. Sande, ^* De Aotionum Cessione,^' cap. 11. 
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where the civil law has been received as an authorita- 
tive source of jurisprudence (fc). 

As to the law of England, whether it borrowed its 
maxims in this respect, as in the opinion of some 
learned men it did in many other instances, from traces 
of the Roman law in an early stage of its history, in- 
troduced into this country at a period long anterior 
to the Justinianean era, or whether they were the off- 
spring of the notions common to rude military commu- 
nities, is unimportant, and may be difficult satisfactorily 
to determine ; but we discern the prevailing opinion of 
English lawyers, that the common law was the origin of 
all those doctrines, which the statutes of the Plantage- 
net and Tudor Princes, they say, were framed only to 
declare and enforce ; for the prevention of the various 
forms of maintenance, or the intermeddling of strangers 
in the litigation of matters, with which they had no 
concern or interest. We can understand why, during 
the pleriod of transition from a time, when men were 
accustomed to look to the arbitrament of arms for the 
settlement of their disputes, to the establishment of an 
orderly administration of justice by tribunals of affirmed 
authority, the minds of the early English lawyers were 
deeply imbued with the necessity of preserving intact 
the principle, esteemed so important in that unsettled 
state of society, that no one should obtain the aid of a 
stranger in the pursuit of an asserted right by means 
of litigation. We can also, for the same reasons, appre- 

(k) Pothier, "Traits du Contrat de Vente," p. 6, ch. iv. art. 7 ; 
'* Codioe civile di Sardegna," 1837, arts. 1705-6-7 ; " Codioe 
per lo Regno delle due Sioilie — Parte prima, Legge civili," art. 
1545 : Kapoli, 1830. 
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ciate the force of the popular conviction, bo prevalent 
in those times, of the necessity for curbing the efforts 
of powerful men, who, for purposes of their own, were 
ready to lend their influence in enforcing, often without 
regard to justice, through a legal machinery not yet 
rightly in its gear, the claims of those whose support 
they undertook (Q. Our courts of law long maintained 
in its integrity, and with all its logical consequences, 
the maxim that no right of action could be assigned to 
a stranger (m), on account, as it was said, of the en- 
couragement it would afford to maintenance ; and 
indeed, such rights, unless they were founded on some 
duty, covenant, debt, obligation, or contract, creating a 
demand capable of being directly liquidated and ascer- 
tained, in contradistinction to rights arising ex delicto^ 
to be satisfied only by recovery of damages, were not, 
by the common law, transmissible even to the suc- 
cessor, whom the law allowed to represent, and as it 
were, continue the person of a deceased individual; 
and it is only by the equitable interpretation given to a 
remedial statute (n) that a man^s personal representa- 
tives can, even at this day, enforce many rights of 
action, which may have formed a very valuable part of 
the proprietary interests of the deceased (o). The com- 
mon law maxim, actio personalis moritur cum persona, 
is still in full vigour, except where some special statute 

(?) Hallam's Midd. A., vol. ill. pp. 245, 246 ; " Statement of 
the grievances of the Commons," Rolls Pari., 5 Rio. 2, p. 100. 

(m) See Lampet's case, 10 Go. Rep. 48. 

(n) 4 Edw. 3, o. 7. 

(o) 1 Williams's Saunders, 216 a, note 1 to Wheatley v. 
Lane. 
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has intervened to relax or modify its operation (p), and 
except in regard to certain rights of action which are 
founded on loss or damage to the property of the de- 
ceased (q). The maxims springing from the doctrine 
of maintenance were from the earliest times much 
modified in their application to the Sovereign, for to 
him some rights of suit could always be transferred, 
either by assignment or act of law, and such right could 
be directly enforced by proceedings in the King's 
name, and his grantee (though he could not re-assign) 
might exercise the same privilege (r) ; though, it is 
true that even this exception, in favour of the parens 
patricB, the ultimus hareSy the great lord paramount of 
the feudal system, was restricted with jealous care ; for 
in the reign of EHzabeth, we find the Court of Queen's 
Bench clearly enunciating the doctrine, that neither by 
the conmion law nor even by the words of a special Act 
of Parliament, would a right, merely of action, for the 
recovery of land, in contradistinction to a right of entry, 
pass to the Crown on the attainder of a person for 
high treason, in whom such right was vested ; the 
justices declaring, "that such right for which the 
party had no remedy but by action only to recover the 
lands, is a thing which consists only in privity, and 
which cannot escheat nor be forfeited by the common 
law;" and also, " that the general words of an Act of 
Attainder purporting to vest all rights, &c., of the 
attainted party in the King, should not pass a mere 

(p) See 9 & 10 Yiot. o. 93, which, however, only applies to 
oases where death follows the injury, and b caused by that injury. 
(q) See Williams's Executors, pt. 2, bk. 3, o. 1, s. 1. 
(r) Dyer, 30 b ; King v. Twyne, Cro. Jac. 180. , 

B 8 
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right of action, against the reason and role of the com- 
mon law, when all the words might, by a reasonable 
intendment^ be well satisfied (scilicet), such rights, &c., 
which might lawfully escheat or be forfeited" (s). 

The alienability of the feud having become an 
established principle of English law (t) ; the intimate 
relations which sprang from the doctrines of tenure 
(whence the privity which, in spite of the modifica- 
tions it had undergone, still connected the parties to 
the feudal compact) probably gave rise to another 
partial infraction of the ancient strictness of the 
maxims against maintenance, by allowing the liability 
and benefit of certain personal obligations, incurred in 
respect of the land, to be transmitted from the persons 
originally forming the engagement, and to follow the 
land, or the estates therein in respect whereof the 
contract was originated ; such liability and benefit 
attaching, from time to time, to the persons in whom the 
estates in the land, of the original parties to the contract, 
might legally vest by any of the modes of conveyance 
known to the law ; such devolution being expressed by 
the technical phrase *' running with the land ; " the as- 
signable incident being in some cases held to be inherent 
in the nature of the contract, while in others, it was in 
the power of the framers of the instrument embodying 
the original agreement to impart the transferrible 
quality, if their intention, so to do, was indicated by the 
use of the word " assigns " {u). This doctrine, whose 

(«) Marquis of Winchester's case, 3 Co. Kep. 2. 

(t) Reeves' " Hist, of Com. Law," 43, 44 ; Stat, duia Emptores. 
18 Ed. I. 0. 1. 

(u) Spencer's oase, 5 Co. Eep. 16 ; Yyvyan v, Arthur, 1 Bam. 
& Cr. 410. 
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origin is dae to the common law, was confirmed and, 
probably in some cases, enlarged by the Legislature in 
the Act 32 Hen. 8, c. 34, s. 2, though the extent of the 
innovation introduced by this statute has sometimes 
been the subject of discussion {w). When the neces- 
sity for facilitating the operations of commerce led to 
the reception into our law of the law-merchant in 
regard to bills of exchange (x), by which a debt was 
capable of legal transfer, another exception to the 
rigid principles of our early law was established. 
Again, the practice of foreign attachment, obtaining 
by custom in London and some other cities, enabled a 
creditor, within the customtpy local limits, to enforce for 
his own benefit the payment of debts due from third 
persons to his debtor (y); a principle which has by a re- 
cent enactment been, under some modifications, adopted 
and made of general application {z). And the statutory 
transfer of the rights of action vested in a trader, b^ 
the operation of the Bankruptcy Acts, was a recogni- 
tion of the practical convenience which the adoption of 
the novel doctrine might in some cases produce {a). It 
would appear, therefore, that the idea of enforcing a 
contract by means, and for the benefit, of persons 
other than those who originally came within the o];)li-^ 

(«?) Thursby v. Plant, cum notis, 1 "Williams's Saunders, 237. 

{x) Bills of exchange were in use with English merchants in 
the fourteenth century: Chitty, p. 2. The earliest mention 
of than in the reports is in the reign of James 1 : Martin v^ 
Bourne, Cro. Jac. 6. 

(y) SeeComyn's Digest, tit. Foreign Attachment. 

(a) 17 & 18 Yict. c. 125, ss. 60—67. 

(a) The first statute against English bankrupt debtors was 34 
Hen. 8, c. 4. 
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gation, could not, even in early times, have been 
wholly unfamiliar to the minds of our English lawyers, 
so that it will not appear extraordinary that a growing 
spirit of commercial activity should have exercised an 
influence sufficient to produce the important decision, 
which was come to in the 15th year of Hen. 7 (6), 
whereby the right of assigning the benefit of a bond 
debt was established, although, conformably to the 
principles of the Boman jurists, the action for enforc- 
ing payment was still required to be brought in the 
name of the assignor. The extensive results of this 
recognition of the transfer of obligations were only 
gradually developed, and it was not without conside- 
rable hesitation, that our Courts of law gave effect to 
the various consequences, which naturally flowed from 
the relaxation of the stubborn rule, which had long 
been so jealously guarded (c). However, the ground 
once gained has never been lost, and the principle once 
admitted has been found to possess sufficient elasticity 
to reach almost every requirement which the wants of 
this great commercial community have given rise to. 
It may now be assumed as generally true, that where 
property only is the subject-matter of the agreement, 
the interest which a person has in every species of 
lawful contract, at least when executed on his part, and 
in some instances even while in an executory state (d), 
and all the beneficial results which may accrue there- 
from, may be transferred from the original contractee 

(5) Bro. Ab., tit. Chose in Action, pi. 3. 
(c) See Vin. Ab., tit. Maintenance (E.), and notes. 
{d) Future freight may be assigned, at least if it be limited to 
a particular voyage : Leslie v, Guthrie, 1 Bing. 697. (N. 0.) 
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to any third person, and so on in infinitum ; the person 
who may thus be, for the time being, entitled to the 
benefit of the contract, having the power of receiving 
payment from, or releasing the debtor, or dealing with 
the debt as his own property, subject only to the neces*- 
sity, that if resort be had to a Court of law, the action 
must be brought in the name of the original contractee. 
This necessity results from the legal privity which 
arose on the formation of the contract, and continues 
to subsist, between the original parties thereto ; but a 
Court of Equity will prevent this from being made use 
of to the prejudice of the person who has become 
beneficially entitled ; and even Courts of law wiU, in 
many cases, by their summary equitable interposition, 
protect the rights of the beneficial claimant from injury, 
by any improper exercise of that legal dominion over 
the action which, in the contemplation of strict law^ is 
still supposed to reside in the nominal plaintiff (e). In 
ease of failure in the suit, the costs of the defence are 
enforceable against the plaintiff on the record, precisely 
the same as if he were in effect, as he is in form, the 
actual dominus litis (/) ; the real promoter of the 
action is however bound, without any express stipula- 
tion to that effect (g)y to indemnify the nominal plaintiff 
from alj liability ; on the other hand a Court of Equity 
will compel the latter, on receiving a proper indemnity, 
to permit his name to be employed in aU necessary 

(c) Legh V. Legh, 1 Bos. & Pull, 447 ; Phillips v. Claggett, 11 
Mee. & W. 84. 

(/) 1 P. Wms. 596. The oiroumstanoe of a trust is not allowed to 
affect the interests of a third person : per Lord I^orthington, Bur- 
gess V. Wheate, 1 Eden, 251. 

{g) Wood V. Griffith, 1 Swanst. 55. 
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proceedings for realising the benefit of the claim (h). 
The bankruptcy of the nominal plaintiff does not 
divest him of the legal right of action, for being 
only a trustee of such rights it does not pass to his 
assignees (i). 

Courts of Equity, which never adopted the rigid 
maxims of the common law in this respect, and indeed, to 
the liberality of whose doctrines may, to all appearance, 
be attributed the prevalence of the modem views of 
Courts of law, give, as may be expected, the fullest 
extension to the recognition of the assignability of all 
kinds of benefits under contracts, and other rights not 
in possession, or choses in action, as they are termed, 
including even mere expectancies or possibilities, such 
as the spes siiccesdonis of a person to the property of a 
living relative {k) ; where the remedy for the enforce- 
ment of these interests is at law, emplojdng the en- 
joining power of the court in the removal of all diffi. 
culties which may arise from the technical rules of the 
common law; and where the remedy is in equity, 
recognising the right of the really beneficial claimant 
to sue directly in his own name, and that even, in 
many cases, without any necessity for the introduction 
into the suit of the assignor of the transferred right {I}. 

Thus, the maxim which was at one time held to con- 
stitute one of the most efficient defences against the 
dreaded practice of maintenance, has undergone such 

(A) Wood V. GWffitli, 1 Swanst. 55. In formal assignmentB this 
authority is contained in the instrument of transfer. 
(») Winch V, Keely; 1 T. R. 619. 
{k) Persse t?. Persse, 7 CI. & Fin. 279. 
(Q Calvert on Parties, 2nd ed. pp. 316, 325. 
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important modifications as have left it, at the present 
day, with scarcely any virtual operation ; and it will 
appear that, after the surrender of this important 
outwork of the system, it would have been scarcely 
possible for the rigid principles of the common law, 
and the early statutes, on the subject of maintenance, 
not to have undergone progressive relaxation. The 
purchase of a right of action, for a debt is no more, in 
legal contemplation (m), and the enforcement of the 
same by a suit at law, at the expense and risk of the 
assignee, but in the name of the assignor, which has 
for a long period been allowed to be lawful, seems, 
certainly, if the plain effect of language be alone at- 
tended to, difficult to be distinguished from mainte- 
nance according to the severe purity of the older 
doctrines. 

The reasoning by which the result appears to have 
been attained is, by considering the assignor to have 
become a trustee for the assignee by the effect of the 
agreement to assign (n), and as it has been long esta- 
blished that the cestui qv£ trust may justify the main- 
taining of his trustee in a suit relating to the subject 
matter of the trust (o), the conjoint effect of the two 
principles consistently establish the legality of the 
assignment, assuming that^ which was the great diffi- 
culty, to have been overcome, namely, how, in accord- 
ance with the doctrine of maintenance, the relation of 
trustee and cestui que trust could ever so have been 

lawfully constituted. But whether we may be able to 

• 

(m) 2 Blaok. 464. 

(n) Butler's note to Co. Litt. 232 b, note 1. 

(o) Noy, 100 ; Hawkins, F. C, tit. Main. s. 21. 
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refer the now well-estabKshed doctrine of the assign- 
ability of a chose in action, to a foundation consistent 
with the old law of maintenance or not, is of little import- 
ance. The fact with which we are concerned is, that 
the maxim which at one time forbad such assignment 
has ceased to be effectual; and whether or not we 
may arrive at the same conclusion as an eminent 
judge, ip) " that the maxim was a bad one and pro* 
ceeded on a foundation which fails,'' we shall have no 
difficulty in admitting, that whatever were its merits 
and salutary effects during the state of society when 
it was originated and fostered, yet in proportion as 
the universal supremacy of the law, and the equality 
with which, in theory, it regards all the subjects of the 
realm, became more and more matters of fact, the 
maxim in question lost much of the importance at one 
time attached to its observance; and that, to have 
retained its unyielding rigour in modern times, in a 
commercial country such as this, would have been in 
the highest degree absurd and impracticable. Whether 
the general convenience is better consulted by the 
mode in which the matter is now practically dealt with 
in regard to the formal retention of the original con- 
tracting party in any proceedings by action ; or whether 
in the language of the same learned judge, " there is 
no use or convenience in preserving that shadow when 
the substance is gone," is a question on which some 
difference of opinion may well be supposed to exist 
and the discussion of which, in these pages, could not 
be advantageously pursued. 

ip) Buller, J,, in Master v. Miller, 1 T. R, 34X. 
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It is considered that the spirit of the principles 
which have led to the legalisation of the transfer of 
choses in action, may be discerned in the modern deci* 
sions to which we must now refer for information on 
the applicabilit;^ of the law of maintenance to transac- 
tions at the present day. It is, therefore, thought that 
the foregoing general notice might not inaptly be here 
introduced. The writer is fully aware that the subject 
might have been treated in a much more elaborate and 
exhaustive manner than has been attempted in the 
preceding lightly traced sketch. Such, however, would 
not have been consistent with the pretensions of this 
little work, the object of which is not the obsolete 
inquiry into the various kinds of maintenance as 
defined by the common law and the early statutes on 
the subject, nor to consider the question in its criminal 
aspect, as an offence against the public. Complete 
information on these heads is to be found in the various 
text writers to whom the reader is referred (q). 

All that will be attempted in the following pages 
is, to endeavour to deduce from a statement of the 
leading modern authorities, — particularly from some 
of the more recent decisions, which are conceived to 
have an important bearing on the subject, — the 
principles which, at the present day, it is thought 
may be assumed as the guides to which the practitioner 
must resort, in order to conduct his judgment in 
any inquiry, which he may have to engage in, where 
the application of this still important branch of law, to 

{q) Com. Dig., tit. Maintenance ; Viner & Bao., Abridgments, 
tit. Id. ; 1 Buss, on Crimes, 3rd ed. by Qreaves, 175 ; Hawkins, 
P. C, bk. 1, oh. 27. 
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matters of contract, may be involved. The cases 
referred to, particularly some of the more recent ones, 
have been deemed sufficiently important to justify 
somewhat copious extracts from the judgments, so far as 
they refer to this head of the law, as it is thought that 
any practical utility to be afforded by this little work 
would be more likely to arise from bringing together, 
in a form easy for reference, the very language of 
the judicature, to which alone, and not to legislative 
enactments, we must for the present resort, in order 
to ascertain the modifications which the law of main- 
tenance has in recent times undergone. 



CHAPTER IL 

MAINTENANCE. — CASES FALLING WITHIN IT. 

Maintenance, manutenentia, according to Lord 
Coke (a), is derived of the verb manutenere, and 
signifieth in law a taking in hand, bearing up, or up- 
holding of quarrels and sides, to the disturbance or 
hindrance of common right; culpa est rei se im- 
miscere ad se nonpertinenti ; and it is two fold, one in the 
country and another in the Court. For quarrels and 
sides in the Court the statutes have inflicted grievous 
punishments. But this kind of maintenance of quar- 
rels and sides in the country is punishable only at 
the suit of the King, as it hath been resolved. And 
this maintenance is called manutenentia, or manv- 
tenentia ruralis, for example, to take possession, or 
keep possession, whereof Littleton here speaketh, or 
the like. 

The other is called curialiSy because it is done, 
pendente placito, in the Courts of justice; and this 
was an offence at the common law, and is threefold ; 

First, to maintain to have part of the land, or any- 
thing out of the land, or part of the debt, or anything 
in plea or suit; and this is called cambipartia, 
champerty. 

(fl) Co. Litt. 368 b. 
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The second is, where one maintaineth the one side, 
without having any part of the thing in plea, or suit ; 
and this maintenance is twofold, general maintenance, 
and special maintenance. 

The third does not relate to the object of the pre- 
sent inquiry. 

Hawkins (b) says of the first kind of maintenance, 
ruraliSf or in the country^ tliat "it is where one 
assists another in his pretensions to certain lands, by 
taking or holding the possession of them by force or 
subtlety; where one stirs up quarrels or suits in the 
country, in relation to matters wherein he is in no 
way concerned ; and this kind of maintenance is 
punishable at the King's suit by fine and imprisonment, 
whether the matter in dispute any way depended in 
plea or not, but is said not to be actionable.'' 

That the second kind, curialis, or in a Court of 
justice, " is where one ofiSciously intermeddles in a 
suit depending in any such Court which no way 
belongs to him, by assisting either party with money, 
or otherwise in the prosecution or defence of any 
such suit." And of this second kind the two first 
divisions which alone interest us are defined as— 

First, where one maintains another without any con- 
tract to have part of the thing in suit, which generally 
goes under the common name of maintenance. 

Secondly, where one maintains one side to have part 
of the thing in suit, which is called champerty. 

With reference to this subdivision, it maybe observed, 
that all champerty is maintenance, though all mainte- 

{h) P. C, tit. Maintenance, o. 27, ss. 2 & 3. 
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nance is not champerty ; the one being the genns and 
the other the species (c). 

All those agreements which are considered by the 
Courts as faUing within the prohibition against main- 
tenance, including those which the judges have held 
themselves bound to consider as comprehended within 
the spirit of the law, as savouring of maintenance, 
according to the views which have at different times 
obtained on this subject, are treated as invalid, both at 
law and iD equity. The following statement of cases 
will illustrate most of the circumstances which, in 
modem times, have been held to render transactions 
obnoxious to this objection. 

One Hart, a counsellor, undertook to recover a copy- 
hold estate to which plaintiff was entitled, but was out 
of possession, and took a bond from his client of lOOOZ. 
penalty, conditioned to surrender one moiety of the 
copyhold estate to Hart when recovered: the Court 
declared the bond was unduly obtained, and should 
stand only for what was actually laid out in recovering 
the said estate, with reasonable allowances for his care, 
&c. (d). 

Where, in consequence, as it appeared, of the 
pressing instances of C. that A. should take proceed- 
ings to establish his right to certain estates as heir-at- 
law of B., an agreement was entered into in writing, in 
the form of a wager, that A. was not entitled as heir- 
at-law of B., and that if it were proved that he was, he, 
A., should pay 4000Z. to C, who in the other event was 
to pay 500Z. to A. ; A. agreeing to prosecute suits both 

(c) 2 Co. Inst. 207. 

(d) Skaphobne v. Hart, Bep. temp. Finch, 477. 
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at law and equity for recovery of the claim ; C- also 
agreeing to gather necessary evidence together in order 
to prove A.*g right. And it was also agreed that A. 
should out of the 40001., or such sum as might arise 
from the wager« deduct and keep back all such money 
as he should expend, or be liable to pay, in or about the 
prosecuting any suit or suits for recovering the claim. 
After A.'s title had been established, and A. had 
died, having by his will directed the agreement with C. 
to be carried out, which, however, A.'s representatives 
refused to do, C. filed a bill against A.'s representatives 
for performance of the agreement. The Master of 
the Rolls (Fortescue) was clearly of opinion, that if 
the claim had stood upon the agreement alone, the 
plaintiff would not have been entitled to have a specific 
performance in equity, but must have been left to his 
remedy at law. He added, that he should have had a 
much better opinion of the plaintiff's case, if he had 
not engaged to gather evidence in support of A.'s title. 
His Honour, however, considered that the will con- 
firmed the transaction, and decreed accordingly for the 
plaintiff («). 

And where a bill was filed praying for discovery 
whether the plaintiffs were not employed by one of the 
defendants (the Duke of Portland) as solicitors to pre- 
sent and prosecute a petition on behalf of the other 
defendant, Mr. Tierney, complaining of the return of 
a member of Parliament, and praying that Mr. Tiemey 
might be declared duly elected. Lord Loughborough, C, 
allowed a demurrer to the bill, on the ground that 

(«) Powell V. Knowlep, 2 Atk. 224. 
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the discovery sought was of circumstances, which, if 
admitted, would clearly subject the defendants to the 
penalties against maintenance, which he observed were 
applicable to maintenance of any kind of suits, whether 
at common law or otherwise (/). 

Again, where navy agents had, during the pendency 
of a suit in the Admiralty Court as to the claim for 
the Chinsurah prize-money, entered into an agreement 
with the representatives of one of the captors to 
indemnify them from the costs of any proceedings 
touching such prize-money, if such prize-money should 
not be recovered; one-fifth of all sums to be recovered 
being assigned by such representatives to the said 
agents: the Master of the Bolls (Sir W. Grant) 
expressed his clear opinion, that the agreement was 
void from the beginning, as amounting to that species 
of maintenance which is called champerty ; viz., the 
unlawful maintenance of a suit in consideration of a 
bargain for part of the thing, or some profit out of 
it ig). 

And where, in order to raise money to carry on a 
litigation for the recovery of estates, the plaintiff, in 
consideration of lOOOZ. advanced in different Sums by 
different persons, and among others by plaintiff's 
attorney, bound himseH to pay 2000Z., which by a 
defeasance, executed a week after the bond, was made 
payable only in 4;he event of the plaintiff recovering 
the estate or half of it : the Lord Keeper (Henley) 
set aside the bond as unconscionable, savouring of 



(/) Wallis V. Duke of Portland, 3 Ves. 494. 
iff) Stevens v, Bagwell, 15 Ves. 139. 
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champerty, and dangerous to public justice, but ordered 
it to stand for the principal sum actually advanced and 
interest thereon (A). 

And in a case of frequent reference, where the plain- 
tiffs, William Wood and Frances his wife, claiming in her 
right as heiress-at-law and devisee of one William How- 
arth, filed their bill to be relieved from the conveyance, 
by way of sale, of part of an estate of the wife's late 
ancestor, which had been made by the plaintiffs when 
they were out of possession, and were contemplating 
litigation for its recovery, to the defendant, an attorney. 
The object of the sale appeared to be for the purpose 
of raising funds to prosecute the litigation. There 
was also another conveyance of the same property 
made by the plaintiffs, by way of confirmation, to the 
defendant, after a recovery in ejectment and posses- 
sion taken under it. — Lord Eldon was clearly of opinion, 
that independent of the relation in which the defendant 
stood as attorney, and the principles which vacated 
such a transaction in reference to his professioDal 
chai'acter, it was a clear case of champerty; and 
in reference to Lord Northington's decision in Straehan 
V. Brander (i), observed, " Next, this is really cham- 
perty ; and it is impossible to deny that it savours of 
it." His lordship relieved against the sale, but ordered 
the deeds to stand as a security for the sums actually 
paid and advanced by the defendant (h). 

And where a bill was brought to enforce contribu- 
tion under an agreement by owners and occupiers of 

{h) Straohan v, Brander, 1 Eden, 303. 

(V) Supra. 

(k) Wood V. Downes, 18 Ves. 120. 
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land in a parish, to concur in defending any suits that 
might he commenced against any of them hy the 
present or any future rector, for the tithes of articles 
covered by certain specified moduses, or any other 
modus, binding themselves not to compromise or settle, 
and not limited to their continuance in the parish, or 
to any particular time. The Master of the Bolls (Sir 
T. Plumer), while fully admitting the principle that a 
number of persons having a common interest in the 
same thing by the same title, might unite in a defence 
without being guilty of maintenance; and that the 
Court would not be very strict in observing any un- 
guarded expressions; yet was strongly of opinion, that 
an agreement in such general and unrestricted terms 
was not one which a Court of Equity could assist in 
carrying out. His Honour, however, besides, thought 
that the evidence was too doubtful, and the delay too 
long, and dismissed the bill (I). 

It has also been decided, that a Court of Equity 
cannot assist a person who seeks to enforce a title to 
an estate acquired by purchase of a vendor, when out 
of possession, the consideration, on the face of the 
conveyance, being sums of money already advanced, 
and to be advanced, to the vendor, in order to carry 
on suits for the recovery of the estate, although the 
parties to the contract were first cousins (m) ; Lord 
Manners considering it a case of clear and. distinct 
maintenance. 

And in the important case of Cholmondely v. Clin- 

(/) Stone V, Yea, Jacobs, 426. 

(m) Burke v. Green, 2 Ball & B. 517. 
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ton (w), on appeal in the House of Lords, Lord Eldon 
intimated his opinion, that an agreement between a 
devisee and heir-at-law to take proceedings for the 
recovery of an estate, to which, it was alleged, the 
testating ancestor was de jure entitled, but of which 
neither they nor he had ever been in possession, and 
to divide the same between them when recovered, was 
contrary both to the policy of the law and the stat. 
■32 Hen. 8, as to pretenced titles. 

And where one Harrington had purchased the debt of 
Milligan, against a deceased testator. Long, whose 
estate was being administered in a suit instituted by 
Milligan on behalf of himself and the other creditors 
of Long, and a deed of indemnity was given by Har- 
rington to Milligan against the expenses which he had 
incurred, and might incur, in the suit ; and a supple- 
mental bill was filed by Harrington jointly with 
Milligan, praying that Harrington might have the 
benefit of the decree obtained by Milligan. One of 
the objects of the supplemental bill was, however, to 
impeach the validity of a deed, executed by the tes- 
tator shortly before his death, in favour of the defend- 
ant, his executrix, as being a fraud upon bis creditors. 
The Master of the EoUs (Sir John Leach) considered 
that the form of the suit was improper, and that 
Harrington should have filed a supplemental bill in 
which Milligan, the assignor, should have been made 
a defendant; but appeared mainly to found himself on 
the deed of indemnity as the ground of his decision, 
viz., that it amounted to a clear case of maintenance, 

(n) 4 Bligh, p. 43 ; and see S. C. 2 Jac. & W. pp. 56, 136. 
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I 

and he dismissed the bill; and this decree was, on 
appeal, alBBrmed by the Lord Chancellor (Lord 
Brougham) (o). 

And where an agreement had been entered into 
between a solicitor and the devisee of one A. to pro- 
secute proceedings against a person, which had been 
commenced by A., for the setting aside certain con- 
tracts, conveyances, &c., but which had been continued 
several years without a decree. The solicitor being 
also a devisee of A. of a certain estate, on condition 
of his releasing all claims under a deed whereby he 
took an interest in certain valuable properties. And 
it was agreed that the fruits of the suit, if successful, 
should be divided between the solicitor and the devisee. 
It was held by Lord Plunkett that such an agreement 
amounted to a clear case of champerty (p). 

And where an action had been brought against the 
underwriters, on a policy of assurance, in the name of 
the agents of the parties really interested, and the 
agents requiring an indemnity for costs from their 
principals ; after the commencement of the action a 
deed was executed by the real plaintiffs to L. and R., 
absolutely assigning to them all benefit of the policy, 
and of all sums to be recovered thereunder ; and L. 
and R. entered into a covenant to indemnify the nomi- 
nal plaintiffs: A., one of the beneficiaries and real 
plaintiffs, being a necessary witness, had also before 
action brought, to enable him to give evidence, released 
all his interest to the nominal plaintiffs. It was, how- 
ever, held that, notwithstanding all this, A. was still 

(o) Harrington v. Long, 2 Mylne & Keen, 690. 
Ip) Moore v. Creed, 1 Dm. & Walsh, 621. 

2 
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incompetent to be a witness, he being still liable to 
plaintiffs' attorney for the costs ; and Bayley and 
Holroyd, JJ., expressed a strong opinion that the 
assignment of the action to L. and R. during the suit, 
was clear maintenailce, "its direct and express object 
being to support the action " (q). 

Without intending to affirm, that all the preceding 
decisions can be satisfactorily distinguished from the 
cases which will hereafter be referred to, where the 
law of maintenance has been held not to apply; or 
indeed, that it is quite clear that all the propositions 
which may seem to be established by the foregoing 
cases in this chapter, would, at the present day, be con- 
sidered as capable of being supported, consistently 
with the doctrines to be found in the more recent 
decisions ; it may, however, be observed that in most 
of the foregoing cases the continuance of a pending, 
or the institution of an original, litigation was, by the 
terms of the agreement, distinctly pointed at, and 
seemed to furnish a motive for the transaction, and at 
the same time, to be the contemplated medium by 
which the objects of the arrangement were to be ob- 
tained ; and this circumstance was so expressly incor- 
porated into and interwoven with the contract, either 
in terms or by necessary inference, as, probably, to 
enforce upon the Courts the conclusion, that the incep- 
tion and basis of the arrangements must, according to 
the language of Chief Justice Tindal in the next cited 
case(r), be referred to the purpose of maintaining 
the then pending litigation, or of originating some 

(q) Bell V, Smith, 5 Bam. & Cress. 188. 
(r) Stanley v. Jones, 7 Bing. 369. 
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litigation, directly contemplated by the terms of the 
agreement. 

In Powell V. Knowler (s), it is to be observed, the 
decision was founded on the confirmation, but it would 
appear, by the language of the Court, that the objection 
of maintenance was, in that case, mainly grounded on 
the doctrine so fully illustrated by the next cited case 
of Stanley v, Jones {t), and subsequently afiirmed by 
the succeeding recent case of Sprye v. Porter (it). 

Where the declaration in an action at law set forth 
an agreement, reciting that the plaintiff 's intestate, 
Thomas Stanley, was in possession of information to 
prove that the defendant had, by misrepresentation, 
been induced to relinquish his interest in a partnership 
concern, for a sum much below its real value, and that 
the said Thomas Stanley, being in possession of evi- 
dence to manifest the same, and to prove that the 
defendant was entitled to recover considerable sums of 
money from his late partners, had agreed to communi- 
cate such evidence to the defendant, on receiving from 
him the sum of 23Z. expended in obtaining the same, 
and upon having an agreement by defendant to pay to 
him, Thomas Stanley, his executors, &c., one-eighth 
part of the clear amount of such sum or sums of 
money as defendant should recover from his said late 
partners, through the means of him, the said Thomas 
Stanley, after payment of the expenses of recovering 
such monies ; and that, in consideration of the sum of 
23Z. paid by defendant to Stanley, and in consideration 
of the covenant therein contained, on the part of the 

(«) Ante, p. 22. {t) Supra, p, 28. 

(m) 7 Ell. & B. 58. 



30 3IAIXTEXAXCE. CASES FALLING WITHIN IT. 

defendant, Thomas Stanley coTenanted with defendant 
that he, Stanley^ would immediately after the execution 
of the said agreement, communicate to defendant all 
such knowledge and information as he^ Stanley, pos- 
sessed touching the falsehoods and misrepresentations 
made by defendant's late partners, by which defendant 
was so induced to quit said partnership concern ; and 
should and would give and communicate to defendant 
all such information as he, Stanley, possessed, or could 
or might procure or get at, with a yiew to the recovery, 
by the defendant, of all such sums of money as defen- 
dant had been deprived of, or lost, by such misrepre- 
sentations of his said partners : and should and would 
use and exert his utmost influence and means for pro- 
curing such evidence as should or might he requisite to 
substantiate the claim of defendant against his said late 
partners. And setting forth the covenant of defendant, 
in consideration of the foregoing, to pay to Stanley, 
his executors, &c., one-eighth of all sums to be reco- 
vered as aforesaid. And an averment that defendant 
did by reason of such information recover and receive 
by way of compromise of a certain suit in equity the 
sum of 14,0001., and that an action had accrued to the 
plaintiff to receive 1750Z., being one-eighth part 
thereof — on a demurrer to the declaration. Lord Chief 
Justice Tindal, in delivering the judgment of the Court, 
said : " The agreement is, in effect, a bargain by a man 
who has evidence in his own possession respecting a 
matter in dispute between third parties, and who at 
the same time professes to have the means of procuring 
more evidence, to purchase from one of the contending 
parties at the price of the evidence which he so pos- 
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sesses, or can procure, an eighth part or share of the 
sum of money which shall be recovered by means of 
the production of that very evidence. And we all 
agree in thinking such an agreement cannot be en- 
forced in a court of law. The offence of champerty 
is defined in the old books to be, the unlawful main- 
tenance of a suit, in consideration of some bargain to 
have part of the thing in dispute, or some profit out of 
it. That this was considered in earlier times, and in 
all countries, an offence pregnant with great mischief 
to the public, is evident from the provisions made by our 
own law in the Statutes Westminster first and second, 
and from the language of the civil law, which was 
afterwards received as the law over the greater part of 
the continent {w)" 

The object of the law was not so much to prevent 
the purchase or assignment of a matter then in litiga- 
tion, as the purchase or assignment of a matter in 
litigation for the purpose of maintaining the action, as 
is evident from Lord Coke's reading on the Stat. 
Westm. 2, c. 49 {x), where he remarks, " True it is, that 
if any other person*' {i.e., than the Chancellor, Treasurer, 
and other persons mentioned in the Act), "purchase 
bond fide depending the suit, he is in no danger of 
champerty {y) ; but these persons here prohibited can- 
not purchase at all ; neither for champerty or otherwise 
depending the plea ; " evidently pointing to the dis- 

{to) See Dig. 48, 7, 6, (ar) 2 Inst 484. 

(y) The purchase of land could only have been of the tenant^ 
who was defending his possession, for the statute of 32 Hen. 8, 
c. 9, and the common law, of which it was only an affirmance, 
would prevent a sale by one out of possession ; see post, p. 45. 
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tmction, that the offence of champerty consisted in 
purchasing an interest in the thing in dispute, with the 
object of maintaining and taking part in the litigation ; 
and we see no reason to doubt that the offence of 
champerty, in this restricted sense, remains the same 
as heretofore. Courts of Equity have, in various cases 
brought before them, held the offence still to exist. 
His Lordship then referred to Stevens v. Bagwell {z), 
and continued, " Now in the present case, Stanley does 
purchase an interest in the subject matter of dispute, 
not in terms indeed, but in substance and effect, as he 
bargains distinctly for a share of the sum to be re- 
covered. He does not indeed stipulate that he is to 
furnish money for the carrying on the suit, or that he 
is to carry it on himself; but he stipulates that ^he 
should and would use and exert his utmost influence 
and means for procuring such evidence as should be re- 
quisite to substantiate the claims of the said defendant.' 
And if there is any difference between this contract 
and direct champerty, it appears to us to be strongly 
against the legality of this contract; as, besides the 
ordinary objection that a stranger to the controversy has 
acquired an interest to carry on the litigation to the 
uttermost extent, by every means in his power, the bar- 
gain to furnish and to procure evidence for the con- 
sideration of a money payment in proportion to the 
effect produced by such evidence, has a direct and 
manifest tendency to pervert the course of justice. We 
therefore think, in this case, there ought to be judgment 
for the defendant.^* {a) 

(«) Ante, p. 23. 

(a) Stanley, Admin, v, Jones, 7 Bing. 369. 
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In the last case, the illegality of the transaction was 
deduced from the language of the deed itself, in the 
next it will appear that the written terms of the 
agreement were free from objection, but an unlawful 
purpose was established by averment of matter " de- 
hors " the instrument. 

In a recent important case where the declaration set 
out, in effect, that in consideration that the plaintiff 
agreed to furnish certain documents and information, 
then in his possession, which would prove that defend- 
ant was entitled to certain propei:ty not then in his 
possession or control, nor which he was aware of, the 
defendant agreed that if, by the said documents and 
information, the defendant should actually become 
possessed of any property not then in his possession or 
control, or that he did not know of, he, defendant, 
would pay to plaintiff one-fifth of the value of the said 
property to be recovered and possessed by defendant 
as aforesaid. And it was thereby agreed that de- 
fendant should not be compelled, for the purposes of 
that agreement, to take any proceedings at law or in 
equity to recover the said property or any part thereof; 
and that any information defendant should obtain he 
should not nor would make known the said documents 
or information to- any person whatever, without the con- 
sent in writing of the plaintiff. And the defendant 
agreed that if the said property should be recovered by 
him, to execute all proper documents, at the proper 
time, to vest in the plaintiff one-fifth as aforesaid, pro- 
vided that if defendant did not become possessed of 
any property, he should not be called upon to pay any 

money whatsoever; and that if defendant did not 

8 
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think proper to proceed to recover the property, lie 
should return the papers, and that the said agreement 
should thereupon be cancelled. Averment — ^that the 
defendant, by means of such information, took certain 
proceedings at law and in equity, and recovered the 
sum of 62,0121. Is. 6i. The defendant pleaded certain 
pleas, — ^the effect of which appears from the judgment, — 
setting forth the nature of the agreement, as it was 
alleged to have been really entered into between the 
parties, to which pleas the plaintiff demurred. Time 
to consider the judgment having been taken ; Liord 
Campbell, in pronouncing the decision of the Court, 
made the following important observations : — 

'< In this case we must begui by considering the 
validity of the first count of the declaration. The de- 
fendant contends that the agreement on which it is 
framed is illegal, as being contrary to public policy and 
the laws against champerty and maintenance. But we 
are of opinion that nothing appears on the face of the 
declaration to support this objection. The plaintiff 
alleges that Eosaz and he were in possession of certain 
documents and information to prove that the defendant 
was entitled to certain property of which the defendant 
was not aware, and proposed to give him all the docu- 
ments and information in their possession on the de- 
fendant agreeing to pay them each one-fifth of the 
value of the property, if it should actually come into his 
possession, to which the defendant agreed ; that there- 
upon a written agreement was signed by those parties, 
whereby the defendant, in consideration of the premises, 
agreed, that if by the said documents and information 
he should actually become possessed of any property 
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not then in his possession or control, and that he did 
not know of, he would pay the plaintiff and Rosaz one- 
fifth of the said property to be recovered and possessed 
by the defendant ; that the defendant should not be 
compelled, for the purposes of that agreement, to take 
any proceedings, at law or in equity, to recover the said 
property ; that the defendant would not make known 
to any person the documents or information so com- 
municated to him, without the consent of the plaintiff 
in writing; that the defendant should execute all 
necessary deeds for assigning the one-fifth of the pro- 
perty so recovered ; that, if the defendant did not be- 
come possessed of any property, he should not be called 
upon to pay anything ; and that, if the defendant did 
not think proper to proceed to recover the property, he 
should return the papers, and thereupon the agreement 
should be cancelled. 

" No statute, nor decided case, nor dictum, was cited 
at the bar, showing that there is any illegality in this 
agreement. No suit was depending ; and there is no 
stipulation for the commencement of any suit for the 
recovery of the property. The plaintiff and Rosaz were 
merely to communicate certain documents and infor- 
mation then in their possession to the defendant, 
and having done so, they were to do no more. The 
documents and information must be presumed to be 
genuine and sincere. The property might well be 
recovered without any litigation, the documents and 
information communicated making out a clear and 
conclusive title in the defendant to recover it. At any 
rate the defendant was not to be forced into litigation ; 
and, if he did resort to litigation, the plaintiff and 
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Bosaz were not to furnish him with any money to carry 
it on, or to provide him with any further evidence or 
in any way to assist or countenance him. There seems 
abundant consideration for the defendant's promise, 
both in what the plaintiff and Bosaz did, and in the 
advantage which the defendant was to derive therefrom ; 
and his promise was merely to make over a portion of 
that which was his own. We therefore do not think 
that the agreement at all savours of maintenance or 
champerty, or is in any way contrary to pubUc policy. 
It does not resemble any of the cases relied upon, in 
which agreements have been held illegal ; and there 
seems to be no occasion for our going over those cases, 
and distinguishing the present from them. 

*' But when we come to the pleas demurred to, we 
think it equally clear that, giving credit to their alle- 
gations, they show the agreement to be illegal. There 
can be no doubt that the defendant is at liberty to 
allege that the written agreement declared upon was 
merely colourable, and to disclose, as a defence, the 
real nature of the transaction. Accordingly the seventh 
plea, after stating the death of Townley, possessed of 
personal property, intestate and without kindred, 
the grant of administration to the Solicitor of the 
Treasury, for the benefit of the Queen, and the de- 
fendant's ignorance of his being related to Townley, 
or in any way entitled to the property, goes on to 
allege that the plaintiff and Eosaz represented to 
the defendant * that they would supply and give such 
information and evidence, in case it should become 
necessary that proceedings should be had and taken 
by the defendant at law or equity for the recovery of 
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the property, that through and by means of such in- 
formation and evidence the defendant should and might 
successfully recover the property, provided the de- 
fendant would enter into an agreement with the plaintiff 
and Bosaz, to pay each of them one-fifth of the property 
so recovered ; and it was thereupon unlawfully agreed 
between the parties, that the plaintiff and Bosaz should 
give and supply such information and evidence, in case 
of proceedings being taken at law or in equity for the 
recovery of the property, that by means of such infor- 
mation and evidence, 'the defendant should success- 
fully recover the property ; and that, if by means of 
such information and evidence the defendant should 
actually recover the property, he would pay ench of 
them one-fifth of the amount.' The plea then goes on 
to allege, that for the purpose of carrying this illegal 
agreement into effect, the parties entered into the sup- 
posed agreement set out in the first count of the 
declaration, and shows that it was under the illegal 
agreement that the property actually was recovered. 
Here we have maintenance in its worst aspect. The 
plaintiff and Bosaz, entire strangers to the property 
which they say the defendant is entitled to, but which 
is in the possession of anoiher claiming title to it, 
agree with him that legal proceedings shall be insti- 
tuted in his name for the recovery of it, and that they 
will supply him, not with any specified or definite 
documents or information, but with evidence that 
should be sufficient to enable him successfully to 
recover the property. Each of them is to have one- 
fifth of the property when so recovered; and unless 
the evidence with which they supply him is sufficient 
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for this purpose, they are to get nothing. They are 
not to employ the attorney, or to advance money to 
carry on the litigation, bat they are to supply that 
upon which the event of the suit must depend — 
evidence — and they are to supply it of such a nature, 
and in such a quantity, as to insure success. The 
plaintiff purchases an interest in the property in dis- 
pute, bargains for litigation, to recover it, and under- 
takes to maintain the defendant in the suit, in a manner, 
of all others, the most likely to lead to perjury, and to 
a perversion of justice. Upon principle such an agree- 
ment is clearly illegal, and Stanley v. Jones (7 Bing. 
869) is an express authority to that effect (&)." 

In another recent case, where communications had 
been made by A. to B. that B. was entitled to consider- 
able property, either as heir-at-law, or devisee, of certain 
collateral relatives, subject to existing life interests 
and contingencies, but that the ascertainment and 
establishment of such claim would probably encounter 
much resistance, and involve much doubt, difficulty, 
and expense. The nature, extent, and exact situation 
of the property being also unknown to B. An agree- 
ment resulted, the terms of which, in effect, were that 
A. should use his best endeavours to substantiate the 
claim, and bear all the costs and expenses of so doing, 
and should receive half the benefit of the property 
which might be recovered. The Lord J. Knight 
Bruce observed, that " whether such an agreement may 
or may not have amounted strictly in point of law to 
champerty or maintenance, so as to constitute a pun- 
ishable offence, it must in his judgment be considered 

(6) Sprye v. Porter, 7 Ell. & B. 58. 
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clearly against the policy of the law, clearly mis- 
chievous, clearly such as a Court of Equity ought to 
discourage and relieve against (c). 

It is clear that the bare right to file a bill in Equity 
to set aside a transaction, which, according to the 
doctrines of equity, is liable to be rescinded on the 
ground of fraud, cannot be assigned. This doctrine 
was fully recognised in the case of Prosser v. Ed- 
monds id)y and has never been questioned in regard to 
assignments inter vivos. In that case an absolute 
assignment having been made by Bobert Todd, a ces- 
tui que trusty and beneficiary under his father's will, 
of all his interest under the said will, to one of the 
executors and trustees ; afterwards Bobert Todd made 
other assignments, by the effect of which, the right to 
rescind the assignment to the executor, which it was 
assumed existed, under the doctrines of the Court, 
and the circumstances of this case, became vested, 
as was alleged, in the plaintiffs, who filed their bill to 
set aside the transactions between the cestui que trust 
and the executor ; in which suit, however, the cestui 
que trust refused to join as plaintiff. 

Lord Abinger, C. B., in delivering judgment, said 
'^ The remaining cause of demurrer, namely, that the 
plaintiffs have no right to equitable relief, raises an 
important and curious question, which is this — whether 
or not parties who either become purchasers for valu- 
able consideration, or take an assignment in trust of a 
mere naked right to file a bill in Equity, shall be 
permitted to become plaintiffs, in Equity, in respect of 

(c) Eeynell v, Sprye, 1 De G. M. & G. 677. 
\d) 1 Y. & C. ifxoh. 481. 
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the title bo acquired. Now in the coarse of the 
argument, it was urged that an equitable as well as 
a legal interest may be the subject of conveyance, and 
that the assignee of a chose in action may file a bill in 
equity to recover it, though he cannot proceed at law 
for that purpose. But where an equitable interest is 
assigned, it appears to me, that in order to give the 
assignee a locus standi in a Court of Equity, the party 
assigning that right must have some substantial pos- 
session, some capability of personal enjoyment, and 
not a mere naked right to overset a legal instrument. 
For instance, that a mortgagor who conveys his estate 
in fee to a mortgagee has in himself an equitable right 
to compel a reconveyance, when the mortgage money 
is paid, is true. But that is a right reserved to him- 
self by the original security ; it is a right coupled with 
possession and receipt of rent ; and he is protected so 
long as the interest is paid; and it does not follow that 
the assignee of the mortgagor and the mortgagee may 
not adjust their rights without the intervention of a Court 
of Equity,, In the present case, it is impossible that 
the assignee can obtain any benefit from his security, 
except through the medium of the Court. He pur- 
chases nothing but a hostile right to bring parties 
into a Court of Equity, as defendants to a bill filed for 
the purpose of obtaining the fruits of his purchase. 
So, where a person takes an assignment of a bond, 
he has the possession; and, though a Court of Equity 
will permit him to file a bill on the bond, it does not 
follow that he is obliged to go into a Court of Equity 
to enforce payment of it. So, other cases might be 
stated to show, that where Equity recognises the 
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assignment of an equitable interest, it is such an 
interest as is recognised also by third persons and not 
merely by the party insisting on them." 

" All our cases of maintenance and champerty are 
founded on the principle that no encouragement should 
he given to litigation by the introduction of parties to 
enforce those rights which others are not disposed to 
enforce." " It has been the opinion of some learned 
persons, that the old rule of law that a chose in 
action is not assignable, was founded on the principle 
of law not permitting the sale of a right to litigate. 
That opinion is to be met with in Sir W. Blackstone 
and the earlier reporters. Cburts of Equity, it is true, 
have relaxed the rule, but only in the cases which I 
have mentioned, where something more than a mere 
right to litigate has been assigned. Where a valu- 
able consideration has passed, and the party is put 
in possession of that which he might acquire without 
litigation, there Courts of Equity will allow the 
assignee to stand in the right of the assignor. This 
is not that case. Bobert Todd, when he assigned, was 
in possession of nothing but a mere naked right. He 
could obtain nothing without filing a bill. No case can 
be found which decides that such a right can be the 
subject of assignment, either at law or in Equity." 
And his Lordship allowed a demurrer to the bill. 

But although such a right cannot be assigned inter 
vivos, it is quite clear that it may be devised, even prior 
to the Wills Act (1 Vict. c. 26) ; and though it be not 
specially referred to, will pass under general terms (e). 

(e) Gresley i?. Mousley, 4 De G. & Jones, 78; Stump v. Gaby, 
2 De G. M. & G. 623 ; Uppington v. Bullen, 2 Dru. & W. 184. 
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It is also clear that maintenance will famish ground 
for an action on the case, by the person injured by the 
proceedings in the suit which has been maintained, 
against the maintainer. Thus, where the first count in 
a declaration charged that the defendant " unlawfullyi 
maliciously, and without reasonable or probable cause, 
and without having any interest in the suit therein 
mentioned, instigated and stirred up A. B., a pauper, 
to commence and prosecute an action against plaintiffs* 
by reason whereof A. B. did, without reasonable or 
probable cause, commence and prosecute such action, 
&c., whereby the plaintiffs were put to great trouble and 
vexation, and obliged to lay out a large sum in the 
defence of such action ; " and the second count charged 
that an action had been commenced and, was depending 
against the plaintiffs, by the said pauper^ and that the 
defendant wrongfully upheld and maintained the said 
action on the part and behalf of the said A. B., the 
pauper;" both counts were held to be good, although 
nominal damages only were entered on the first count, 
the substantial damages having been given on the 
second count. The Court, however, sustained the 
verdict in its entirety, and held further, that in a 
declaration for maintenance it is not necessary to 
charge the same as having been committed contra 
formam statuti; it being a wrongful act at common 
law, and the statutes relating to maintenance being 
only declaratory of the common law, with superadded 
penalties. Nor is it necessary that the declaration 
should allege that the defendant was not interested in 
the action maintained, or negative any other circum- 
stances, or relation of the parties, which would, by law, 
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be a justification of the maintenance, which, if relied 
upon by the defendant, must be pleaded by him, main- 
tenance heing primd facie intended to be unlawful. It 
seems also that the costs and expenses incurred by the 
plaintiff in and about his defence of the maintained 
action is a proper measure of damages in such a case (/). 
But where the declaration was, in effect, the same as 
the first count in the last cited case, except that there 
was no averment of want of reasonable or probable 
cause^ the Court of Queen's Bench held that the want 
of such an averment was a fatal objection, and that 
the declaration disclosed no cause of action ; it being 
a necessary ingredient in order to render the instiga- 
tion of a suit actionable, where the interference takes 
place before the commencement of the suit, that there 
should be an absence of reasonable or probable 
cause ig). The Court considered this species of wrong 
to be analogous to a malicious prosecution or arrest, 
and that here, as there, the want of reasonable or 
probable cause ought to be alleged. Williams, J., 
said, " The averments in this declaration might be 
sustained by proof that the defendant, not being an 
attorney, had held a conversation with Thomas, and 
had said, * if your story is correct, you might sue 
Flight.' No action could be maintained on that, 
unless it further appeared that the now defendant 
knew that there was no right to sue the now 
plaintiff (A)." 

(/) Pechell and others v. Watson, 8 Mee. & W. 691. 
(g) Flight V. Leman, 4 Ad. & Ell. N. S. 883 
(A) lb. 888. 
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The Stat 32 Hem 8, c. 9, against the Sale of Pretenced 

Rights. 

The Act of 32 Hen. 8, c. 9, enacts " That no person 
or persons whatever shall bargain, buy, or sell, or by 
any ways or means obtain, get, or have any pretended 
rights or titles, or take, promise, grant, or covenant to 
have any right or title of any person or persons in or 
to any manors, lands, tenements, or hereditaments 
(unless such person or persons which shall so give, 
grant, bargain, sell, covenant, or promise the same, 
their ancestors} or they by whom they claim the same, 
have been in possession of the same, or the reversion 
or remainder thereof, or taken the rents and profits 
thereof, by the space of one whole year next befoire the 
said bargain, covenant, grant, or promise made), upon 
pain, &c." And by sect. 4 it is provided, " That it 
shall be lawful to any person or persons being in 
lawful possession by taking of the yearly farm, rents, 
or profits, of or for any manors, lands, tenements, or 
hereditaments, to buy, obtain, get, or have by any 
reasonable ways or means the pretenced right or title 
of any other person or persons thereafter to be made 
to, of, or in such manors, lands, tenements, or heredi- 
taments whereof he or they shall so be in lawful 
possession." 

This statute appears to have been interpreted with 
a view only to meet the mischiefs against which it was 
directed ; so that a mortgagor who paid off a mortgage 
and took a reconveyance of the estate, and a man who 
recovered an estate by legal title, were held to be able 
immediately to make a grant, &c., of the same estates, 
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ivithout waitin g for a year ; because it is said, that 
being the absolute owners of the property, no danger of 
maintenance could arise from their immediately alien- 
ing, for no person could thereby be prejudiced or 
grieved, and so they were not within the mischief 
intended to be remedied (i). 

But with regard to this statute, it is not material to 
its operation whether any suit be pending concerning 
the lands contracted for or not, if the grantor be out 
of possession (A). For it is said, " if he be out of pos- 
session there is good reason to restrain such promises 
or bargains, for the law presumes they cannot be made 
without an intent of maintenance " (Z). And again, 
" If he who is out of possession bargain or sell, or 
make any covenant or promise to part with the land 
after he shall have obtained the possession of it, this 
shall be within the danger of the statute whether he 
who so bargains, seUs, &c., have a good and true right 
and title or not ; and in this point the statute has not 
altered the common law, for the common law before 
this statute was, that he who was out of possession 
might not bargain, grant, or l)et his right or title, and 
if he had done so it should have been void. This 
statute was made in affirmance of the common law^ 
and adds a greater penalty to that which was contrary 
to common law before " (m). And with regard to what 
is the meaning of a pretenced right within the statute, 
we have this authoritative definition, that *' a pretenced 

(t) Co. Litt. 369a ; Plowd. 89a. 

{k) Plowd. 83. 

(/) Plowd. 88, per Hales, J. 

(m) Plowd. -88, per Mountague, C. J. 
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right or title is but in one case» that is, where one is in 
possession of lands or tenements, and another, that is 
ont of possession, claims them or sues for them, that 
is a pretenced right or title " (n). 

This statute has been held to apply to a case where, 
in an adversary suit, after a recovery by plaintiff, 
claiming under an alleged subsequent will, against 
defendant, claiming under a prior will, of part of the 
property in an action of ejectment, but the other part 
of the property being in lease, and the leases being in 
possession of said defendant, the plaintiff filed her 
bill showing that the leases hindered her from pro- 
ceeding by ejectment, as to greater part of the pre- 
mises, and praying an issue devisavit vel non^ which 
being granted, was tried at the bar of the King's Bench 
by special jury, and a verdict found for the plaintiflF; 
and a receiver, who had been appointed by the Court 
after the first verdict, was, after the second verdict, 
ordered to deliver up possession to the plaintiflF, and 
the defendant was ordered to deliver up the title deeds, 
which, however, he refiised to do, and died in the Fleet 
in contempt ; and on a bill filed by the plaintiflf against 
the son and heir of the deceased defendant, and one 
Carter, for delivery of the deeds, and a discovery of any 
contract or agreement between Carter and the deceased 
defendant for the purchase of the Utigated estate, the 
Lord Chancellor Talbot considered that, under the 
circumstances, the appointment of the receiver put the 
deceased defendant, Evans, out of possession, and that 
any dealings with him in regard to the litigated property 
would faU within the purview of the statute, and subject 
(w) Plowd. 88, per Mountague, C. J. 
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the parties concerned to its penalties, and he allowed 
the plea of the statute in har to the discovery sought (o). 

And where A. heing out of possession, hut claiming 
to he entitled to an estate, then the subject of a 
Chancery suit, granted a lease thereof to the plaintiflF, 
and afterwards wished to get rid of the conveyance ; 
whereupon the plaintiff filed a bill stating himself to 
be tenant of the defendant under the lease, and praying 
a discovery of the lease and notice, and for an account, 
and for possession, and other relief. Defendant pleaded 
the statute of Hen. VIII. to the discovery, and the plea 
was allowed (p). 

And where one E. E. had taken a long lease of 
premises in 1802, and J. R., his brother, resided on a 
portion of the premises, whether as tenant or not did 
not appear, and on the death of E. R. in 1838 J. R. took 
possession of the whole, claiming to be entitled, and 
held possession till he died, having devised the pre- 
mises to the defendant, who continued in possession 
till 1841, when the plaintiff procured the next of kin 
of E. R. to take out letters of administration, and 
assign his supposed interest in the premises for lOZ. to 
the plaintiff. It was held that the stat. of Hen. VIII. 
was a bar to the plaintiff's claim (q). 

The above statute has been held, however, not to 
apply to a case where A. claiming under a settlement 
to be tenant in tail, with remainder in fee to B. of an 
estate, which was in the adverse possession of C, con- 
veyed all his estate in the premises to B. The Vice- 

(o) Sharp v. Carter, 3 P. Wms. 375. 

(j)) Hitohins v. Lander, Goop. Cas. in Chy. 34. 

(q) Doe dem. Williams v, Eyans, 1 Com. B. 717. 
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Chancellor saying that " the objection amounted to 
this, that A. claiming to be tenant in tail in possession, 
with remainder to B. in fee, released his right to B.'' 
*' There are many things which a man can release 
which he could not convey, and he saw no reason in 
that case why A., might not have released such right or 
interest as he had in these estates " (r). And, in a recent 
case, it has been held that an agreement to sell an 
estate, of which the vendor expected to be devisee, 
under the will of a widow, then living, if he should 
become possessed of it, was not illegal as contravening 
public policy, by creating an interest in the widow's 
death, nor as a bargain contrary to the statute of 
Henry VIII. («). 

It must be remembered, too, that now, by the statute 
8 & 9 Vict. c. 106, s. 6, " a right of entry" may be dis- 
posed of by deed. No judicial decision has, it is believed, 
been given in reference to the effect of this enactment, on 
the provisions of the statute of Hen. VIII., but it has 
been intimated on two occasions by the Court of Exche- 
quer, that it does not apply to a right of entry for 
condition broken, but was intended to apply " only to 
an original right where there has been a disseisin, or 
where the party has a right to recover lands, and his 
right of entry and nothing but that remains " (t). 

If any operation be denied to the recent enactment, 
in the case of rights of entry for conditions broken, it 

(r) Anson v, Lee, 4 Sim. 364 ; and see Lampet's case, 10 Co. 
Rep. 48. 

(«) Cook V. Field, 15 a. B. 460. 

{t) Hunt V, Bishop, 8 Exch. 675 ; Hunt v, Eemnant, 9 Ezch. 
635. 
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seems difficult to understand to what other cases it can 
apply, except those where property is held by a title 
wholly adverse to, or not in privity with, the claimant ; 
where the circumstances amount to something in the 
nature of a disseisin. If so, then as all titles to land are, 
by the operation of the statute 3 & 4 Wm. 4, c. 27, 
reduced to possessory titles {u\ or such where a right 
of entry exists ; and as ejectment is now the general 
remedy for the recovery of land at law ; it would seem 
that the strict effect of the enactment would be, to 
enable a person to grant to a stranger the power of 
bringing, in his own name, an action of ejectment in 
respect of such a right; and if this be made legal, it 
would appear to amount to a statutory sanction to the 
transfer of the right to bring an action for the recovery 
of every kind of real property, in respect of which such 
a right of entry may exist. *Such a construction of the 
statute would seem to be inconsistent with the con- 
tinued assertion of illegality, in regard to the transfer 
of what have been held to be pretenced rights, under the 
statute of Henry VIII., and would go far to render the 
latter statute inoperative. Of course, the recent enact- 
ment would not, in terms, apply to incorporeal real 
estates, in respect of which a right of entry never could 
subsist (w), nor an ejectment be brought, unless by 
force of some statute, as in the case of tithes by the 
32nd Hen. 8, c. 7, Neither would the terms of the 
statute include those rights which are enforceable only 
in Equity, a right of entry being properly a legal right. 
Whether the operation of the recent enactment, above 

(w) Adams on Ejectment, 30. {to) Idem, 16. 

2> 
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suggested, will be the one which will be given to it by 
the Courts of Law; and if so, whether Courts of 
Equity will act, by analogy, in dealing with any future 
case inyolving the consideration of maintenance, under 
the provisions of the statute of Henry VIII. against the 
sale of pretenced titles ; are points which, in the absence, 
as it is believed, of any j udicial guide for the interpretation 
of the very concise terms of the statutory enactment in 
question, can only be submitted to the consideration 
and judgment of the reader. 

It is apprehended, however, that no effect would 
be given to the statute of Victoria, which would 
legalise any assignment of a right of entry, if the 
circumstances attending such assignment would, ac- 
cording to the principles now acted on by the Courts, 
irrespective of the statute of Henry VIII., clearly lay 
it open to the charge of maintenance. Probably, all 
the effect of the recent enactment, as affecting the 
inquiry whether any assignment of a right of entry 
would be unlawful on the ground of maintenance, 
would be, the removal of that presumption of the intent 
of maintenance, which, under the statute of Henry 
VIII. we have seen, arose from the mere fact of the 
assignor being out of possession (x). Indeed, any 
observations on the provision in the late Act for 
legalising the disposal of a right of entry, in regard to 
maintenance, and the Act 32 Henry 8th, c. 9, must 
be received with caution, until the matter has been 
cleared by judicial interpretation ; for, it may be sug- 
gested that there is nothing to show that maintenance 
was, at all, in ratione legis, and that it is improbable 

(x) Plowden, ante, p. 45. 
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that the legislature could have intended, by three or 
four words, thrown into an Act, without a preamble* 
to subvert what has been decided to be a doctrine 
of the common law (y\ solemnly confirmed by a 
statute made with great consideration. It may be 
also observed, that it is quite clear that, even upon 
the strictest doctrines of maintenance, there are 
some cases where the assignment of a right of entry 
would, quoad maintenance, have been unquestionable, 
as in the case of a man and his heir apparent (^), and 
perhaps also, in the case of joint-owners, coparceners, 
tenants in common, &c., claiming by the same title (a) ; 
and it may be urged that the intention of the recent 
enactment was to enable such parties to transfer legal 
rights of action to each other : in fact, only to remedy 
a technical difficulty, without intending to affect any 
doctrine of the common or statute law, in regard 
to maintenance — the words of the enactment being 
capable of some operation, upon this view. It is ob- 
servable too, that in the repealed statute 7 & 8 Vict. 
c. 76, the language applied expressly to rights of 
entry for condition broken, which, it has been inti- 
mated, are not intended to be affected by the sub- 
stituted Act 8 & 9 Vict. c. 106 (6). This matter does 
not, however, seem yet to have been presented in 
such a way as to become the ground of direct judicial 
decision. 

(y) Ante, p. 45. 

(z) Finch v, Cokaine, Saville, 95, 96; and see Lord Coke's 
comment on Articuli snper Chartas, 2 Inst. 563-4. 

(a) Findon t?. Parker, infra, p. 54 ; Hunter », Daniel, infra, p. 56. 
(6) Hunt V, Bishop, Hunt v. Remnant, ante, p. 48. 

D 2 
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CHAPTER III, 



SECTION I. 

CASES NOT WITHIN THE OBJECTION OF MAINTENANCE. 

We shall now proceed to consider some of the prin- 
cipal cases which may enable us to form an opinion 
as to what transactions will, in the present day, be 
held to stand clear of the operation of the law of 
maintenance. Our inquiry will, probably, make it 
appear that the recent decisions have shown an in- 
clination in our Courts rather to lessen, than increase, 
the restrictive effects of the law. We shall, perhaps, 
think that we perceive something of the same spirit 
which, according to Mr. Justice Buller ( a), influenced 
the progressive judicial relaxation of the old law on 
this subject, in order to meet the wants of commerce 
and the ideas of the times. We shall discern a ten- 
dency, in the recent cases, to look favourably upon 
every fair and hondfide transaction, and to consider the 
spirit in which it is undertaken, and the object which 
the Court, from the surrounding circumstances and 
the res gestce of each case, may feel itself warranted in 
inferring, rather than the ostensible terms in which 
the parties may have formally expressed their inten- 
tion. It may not be without some advantage, as indi- 
cating the manner in which the subject has at different 

(a) Master t?. Miller, 4 T. R. 340. 
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times been viewed by the judicature, to observe the 
language which, towards the end of the last century, 
was adopted by one judge in reference to the law 
of maintenance. Mr. Justice BuUer, in Master v. 
Miller (6), says, " It is curious, and not altogether 
useless, to see how the doctrine of maintenance has 
from time to time been received in Westminster Hall. 
At one time, not only he who laid out money to assist 
another in his cause, but he that by bis friendship or 
interest saved him an expense which he would other- 
wise be put to, was held guilty of maintenance. Bro. 
Ab. tit. Maintenance, 7, 14, 17, &c. Nay, if he offi- 
ciously gave evidence, it was maintenance ; so that he 
must have had a subpcena or suppress the truth. That 
such a doctrine, repugnant to every honest feeling of 
the human heart, should be soon laid aside must be 
expected." These observations of the learned judge 
have been cited, and relied upon, in most of the modern 
cases on this subject ; and we find the late distinguished 
judge. Lord Abinger, in the fifth decade of the present 
century, thus expressing his view of the matter. " The 
law of maintenance, as I understand it, upon the modem 
constructions, is confined to cases where a man impro- 
perly, and for the purpose of stirring up litigation and 
strife, encourages others, either to bring actions, or to 
make defences which they have no right to make" (c). 
And in the last cited case we find the counsel for the 
successful party advancing the argument, that main- 
tenance is *' an offence of the mind " (d). 

(6) 4 T. R. 340. 

(c) Findon v. Parker, 11 Me. & W. 682, 

\d) lb. 679. • 
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Let US now, however, turn our attention to the cir- 
cumstances of those cases which have been held not 
to contain the objectionable element. 

It is perfectly clear, that the doctrine of the com- 
mon law as to champerty and maintenance cannot, at 
least at the present day, be applied to a person having, 
or believing that he has, an interest in the subject 
in dispute and bond fide acting in the suit ; for he 
may lawfully assist in the defence or maintenance of 
that suit. This appears from the text- writers (e) to 
have been one of the principles very early admitted 
in regard to maintenance, and will be clearly illustrated 
by the modern case of Findon v. Parker (/). There, 
an attorney brought an action against the defendant for 
a share of the balance of his bill, for defending certain 
tithe suits relating to lands in the parish of I'redington, 
of which the defendant and others were the proprietors ; 
and which lands, called the Old Enclosures, it was 
alleged, had, from time beyond living memory, been 
exempted from the payment of tithes in kind, there 
being paid instead of them a certain sum, varying in 
amount, for each of the several farms within the parish. 
The lessees of the tithes made a claim of tithes in 
kind ; whereupon the proprietors of the land held a 
meeting, when it was resolved " to resist the claim of 
the college, and support the present moduses, and 
that the expenses incurred in such proceedings should 
be borne and paid by the proprietors, in proportion to 
the value of their estates, and that Messrs. Findon and 
Wood be requested to take such steps as might be 

{e) Hawkins, P. C. tit. Maintenance, ss. 14 25 

(/) 11 Mee. & W. 675. 
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considered necessary." The action was brought to 
recover the defendant's share of the costs of proceed- 
ings taken in consequence of this resolution (which 
was signed by defendant and six other landowners). A 
special plea set out the above facts, and it was insisted 
that the agreement was illegal, as amounting to main- 
tenance on the part of the different parties signing it. 
The Court of Exchequer, however, held the contrary. 
The Lord Chief Baron (Abinger) observed in the 
course of the argument : " Surely, the old cases are 
now exploded. The sole question is, have the parties 
an interest, or do they believe they have an interest, in 
the action ? " and in his judgment the Lord Chief 
Baron said : " Now, I do not think that, in order to 
determine the question, we are bound to look at the 
ultimate results of the particular suits, but that we 
ought to see whether there was any ground on which 
the parties making this agreement might reasonably 
suppose that they had a common interest in resisting 
the claim of the college." And his Lordship con- 
cluded, that there was quite sufficient to warrant the 
Court in holding that the parties believed they had a 
common interest in making a common defence. The 
other members of the Court were of the same opinion, 
Mr. Baron Rolfe observing, that, although perhaps it 
was wrong, as appears to have been stated, and 
thought, at the meeting, that if one modus failed the 
whole must fail, yet he considered it to be quite 
sufficient, if such was the bond Jide belief; and 
although, as his Lordship observed, the agreement 
appeared to have been entered into by the landlords 
and not by the occupiers, who really were to pay the 
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tithes ; " Bat," he said, " whatever may be the law of 
maintenance in modem days, and however it is to be 
restricted. I do not believe that, in the most stringent 
times, the act of a landlord in protecting his interest 
in lands in the occupation of his tenants woold be 
called maintenance, because it is, in truth, protecting 
his own actual reversionary interest." 

This doctrine was recognised by V. C. Wigram in 
the case of Hunter v. Daniel (g). In that case, the 
plaintiff, who was assignee of a subsequent mortgage, 
had purchased the interests of certain prior mortgagees, 
at a time when several suits were pending between the 
mortgagees and one who claimed the mortgaged pro- 
perty, by a title paramount to that of the common 
mortgagor, from whom the plaintiff and defendants 
derived title, and therefore, were interested in sup- 
porting the same contention. It was part of the agree- 
ment that the plaintiff should indemnify the mortgagees 
against the past and future costs of the suits and pro- 
ceedings. Disputes having arisen between the plaintiff 
and defendants, as to alleged default of the plaintiff in 
fulfilling the terms of the purchase, the plaintiff filed a 
bill for specific performance, to which defendants de- 
murred for want of equity — one of the arguments in 
support of the demurrer was, that the agreement, if 
carried into effect, would amount to a case of main- 
tenance or champerty. The Vice-Chancellor, in over- 
ruling the demurrer, said, " The first ground of de- 
murrer is, that the agreement amounts to champerty, 
or that it savours of champerty. The question is not 

{ff) 4 Hare, 420. 
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whether the agreement falls within some of the old 
definitions of champerty, but whether it amounts to 
champerty in the sense in which at this day champerty 
is forbidden by law." His Honour, after remarking on 
the want of distinctness in the allegations of the bill as 
to T^hen the subsequent mortgages were assigned to the 
plaintiff, concluded that by reasonable intendment 
there was a sufficient averment, in effect, that the plain- 
tiff at the time of the agreement had the same interest 
as the defendants in resisting the proceedings which 
had been instituted by the common antagonist, and 
used the following terms : — " The case of Harrington 
V. liong (h) was relied upon as showing that this agree-r 
ment savoured of champerty. I am by no means clear 
that the opinion of Sir John Leach in that case is per- 
fectly consistent with what he decided in Hartley v. 
Kussell (i). The plaintiff in that case insisted that the 
assignment was made bond fide, and that the purchase 
of the subject-matter of a pending proceeding might be 
valid and might be enforced by bill. This is what the 
plaintiff in this case is attempting to do. It is not 
very easy to unde;:stand why, in that case, the vendor, 
in whom the legal interest was, and who was a trustee 
for the plaintiff, should not have been allowed to join 
as plaintiff in the suit, so far as the objection of cham- 
perty is in question. It is not quite obvious why it 
should be champerty, because the party who had as- 
signed his interest pending the suit was joined as 
plaintiff, if it were not of that character provided the 
plaintiff had filed the bill by himself; and the decision 

{h) 2 My. & K. 590. (t) 2 Sim. & Sta. 244. 

D 3 
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is, that the vendor could not join with the purchaser 
as plaintiff. The case was so argued by Mr. Tinney. 
If the purchaser might enforce his agreement, it is 
difficult to see why he might not indemnify the vendor ; 
but the question raised in the cases cited in Harrington 
V. Long was, whether, if there had been no express agree- 
ment to indemnify, the Court would not have allowed 
the plaintiff to file a bill to avail himself of the agree- 
ment. The deed of indemnity is not stated in the re- 
port in that case ; but, &om the language of Sir John 
Leach, and the arguments of the respondents on the 
rehearing, it is clear that it was a case in which the 
deed of indemnity was relied upon, not, perhaps, as 
sufficient to invalidate a simple case of purchase of 
interest, but as showing that the transaction was 
entered into for some collateral purpose. Wood v. 
Downes (j) was the case of a perfect stranger buying 
the supposed right of another under circumstances 
which Lord Eldon thought obliged him to consider him 
as the purchaser of a pretenced title. He treated it, 
for what reason I do not know, as the case of a pur- 
chaser having no interest whatever in the question. 
That was the case of a solicitor and his client, but that 
is not the case here, neither is the plaintiff a stranger. 
The question upon which the validity of the mortgages, 
both of the plaintiff and of the defendants, depends, is 
precisely the same, namely, whether Wm. Woodroff 
(the mortgagor) had a title which will support the 
deeds. The plaintiff, the second mortgagee, has 
bought in the first mortgage pending the suit, and now 

U) 18 Ves. 120. 
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openly institutes this suit to have the benefit of the 
existing suit, iltnd of the proceedings therein, independ- 
ently of those in whose place he stands. The question 
is, whether that is lawful or not? On referring to 
Hawkins's Pleas of the Crown (fc), I find he has a sec- 
tion on acts of champerty which he thus heads: * How 
far they are justifiable in respect of an interest in the 
thing in variance.' Under this head, although an act 
of champerty, he says it is not objectionable whenever 
there is an equitable interest in the title in dispute {I). 
He puts the case of an equitable interest in a dispute 
as to choses in action and of cestui que trusts ; and he 
gives numerous instances of parties having a direct 
interest similar to that of the parties in this suit, and 
being yet allowed to maintain or defend the suit. The 
case of Findon v. Parker (m) appears to me to bring 
down to the present time the principle laid down by 
Hawkins, that a person having, or believing that he has, 
an interest in the subject of dispute, and bond fide 
acting in the suit (for it goes as far as this) may 
lawfully assist in the defence of that suit. I therefore 
think the case before me is not open to demurrer on 
the ground of champerty.*' 

It is also perfectly clear that, independent of the 
doctrine of community of interest, to which the deci- 
sions in the two last-stated cases may seem to be re- 
ferred, any party may purchase, by assignment, the 
whole interest of another in a contract or security, or 
other property, which is in litigation, provided there be 

{k) Yol. i. p. 466, 8tli edit, 
\l) Id. 8. 21, p. 458. 
(m) llMee. &W. 675. 
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nothing in the contract which, in the judgment of the 
Court, savours of maintenance ; the case of Wood v. 
GriiSith {n) will illustrate the foundation on which 
Lord Eldon considered this doctrine to rest. The 
facts in this case may he thus shortly stated. The 
plaintiff and defendant had in 1797 purchased the East 
Mark Estate and had taken possession ; and the plain- 
tiff, Sir Mark Wood, had paid various sums on account 
of the purchase money ; and in 1800 plaintiff and de- 
fendant granted a lease for twenty-one years to one 
Geo. Hall. The purchase, owing to some dispute 
ahout the title, was not completed, and in 1806 the 
vendors filed a hill against Wood, Griffiths, and Hall 
in the Court of Exchequer for specific performance of 
the contract. The Court directed the usual reference 
to the Deputy Kememhrancer, to inquire if the plain- 
tiffs in that suit could make a good title : this reference 
was pending several years ; the report had not, in fact, 
been made at the time of the delivery of this judgment. 
Meantime, disputes arose between the plaintiff and de- 
fendant concerning the management of the estate, and 
their respective rights and interests therein, and 
various suits had been instituted between them ; and 
on the 4th July, 1806, by an order of the Court of 
King's Bench, the matters in dispute were referred to 
an arbitrator, who, by his award, ordered that, in the 
events which happened, the plaintiff and defendant 
should join in a sale of all their estate, right, title, and 
interest in the said premises, and do all necessary acts 
for carrying the same into effect. The defendant 
Griffiths having refused to concur in carrying out this 

(n) 1 Swanst, 55, 66. 
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award, the plaintiff filed his bill for a specific perform- 
ance of the award. One of the objections urged on 
the part of the defendant was, that it required the 
parties to do acts which would amount to champerty or 
maintenance. In reference to this part of the case, 
Lord Eldon's judgment was as follows : " It is then 
contended that the performance of the award will in- 
volve the parties in the guilt of champerty and main- 
tenance. It must be admitted, that neither this Court 
nor any other will enforce an agreement by which, if 
carried into execution, the parties would be compelled 
under the process of a court of justice to do that 
which in the view of justice is criminal. » • * 
Let us now consider the foundation of the objection 
according to the settled practice of the Court. I have 
referred to a class of cases in which this Court has been 
in the habit of declaring, that a party who contracts 
for the purchase of an estate in fee simple, is entitled 
to what the vendor can give. It is extremely cUwr that 
an equitable interest under a contract of purchase may 
be the subject of sale. A person claiming under that con- 
tract becomes in equity a trustee for the persons with 
whom he afterwards contracts ; without entering into any 
covenants for that purpose^ they are obliged to indemnify 
him from the consequences of all acts which he must 
execute for their benefit / and a Court of Equity not only 
allows, but actually compels, him to permit them to use 
his name, in all proceedings for obtaining the benefit of 
their contract. Assuming that the award directs the 
sale of the estate, right, title, &c., before the determina- 
tion of the suit in the Exchequer, what is that but what 
happens every day ? If Griffith and Wood, during the 
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pendency of the suit in the Exchequer, sold the estate 
to A. B., he would have a right in a Court of Equity to 
insist, as purchaser of the estate, that they should con- 
Tey to him the fee simple, or such title as they had. 
So insisting, he claims no more than they would be 
entitled to claim, if they had not sold their equitable 
interest; having sold, they become trustees of the 
equitable interest; their vendee acquire^ the same 
right which they had ; that is, a right to call on the 
original vendors, indemnifying them against all costs 
and charges, for the use of their names to enable them 
to execute the sub-contract, by which they have under- 
taken to transfer their benefits under the primary con- 
tract. If I were to suffer this doctrine to be shaken 
by any reference to the law of champerty or mainten- 
ance, I should violate the established habits of this 
Court, which has always given to parties entering into 
a sub-contract the benefit which the vendors derived 
from the primary contract." 

The observations of the same distinguished judge in 
the case of Cholmondely v. Clinton (o), might advan- 
tageously be referred to, as indicating another class of 
cases, in which he was by no means prepared to admit 
that the doctrines of the common and statute law, 
against maintenance, ought to be disregarded. 

And where one Bussell had for many years had 
transactions with Collins, an attorney, and had ob- 
tained loans from Collins and incurred large bills of 
costs and expenses, and had given Collins at different 
times securities, by way of mortgage, on different pro- 
perty of his, Eussell's, for such loans and costs, &c., 

(o) 4 BUgh, 42. 
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and commission ; and Eussell, disputing the correct- 
ness and legality of many of Collinses charges and 
accounts, entered into an agreement with one Hartley, 
which recited that Bussell had requested Hartley to 
institute proceedings against Collins, for an account of 
the various dealings and transactions between Bussell 
and Collins, and for the delivery to Bussell of the 
various deeds and securities in the hands of Collins, 
and for the taxation of his costs ; and it was agreed with 
Hartley that, in consideration of his giving up certain 
mortgage securities on other property of Bussell's, and 
discontinuing an action at law commenced by him 
against Bussell, he should have a lien for the amount 
of the debt then due from Bussell to him, on the several 
securities then in the hands of Collins. And Bussell 
agreed not to obstruct Hartley in taxing CoUins's bill 
of costs, and obtaining and balancing accounts with 
him, and not to execute any release to Collins, but to 
use his best endeavours to assist Hartley in adjusting 
and balancing the accounts of Collins and obtaining 
the securities in his hands. On demurrer to a bill, 
filed for enforcing specific performance of this agree* 
ment. Sir. J. Leach, V. C, in delivering judgment said: 
" there is here no bargain or colour of bargain that 
Hartley shall maintain the suit instituted by Bussell 
against Collins, in consideration of sharing in the 
profits to be derived to Bussell from the success of 
that suit, which is essential to constitute champerty. 
It is, in effect, nothing more than an agreement by 
Bussell to assign to Hartley his equity of redemption 
in the securities held by Collins in exchange for the 
prior securities which Hartley had held. The cove- 
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nant that Bnssell would not impede or obstruct Hartley 
in the taxation of Collins's costs, and in the settlement 
of Collins's accounts, and the recital that Bussell had 
requested Hartley to carry on proceedings against 
Collins, import the intention of the parties that Hartley 
should have authority to act against Collins, as the 
attorney, and in the name of Bussell. But this is a 
legal and common provision in the case of the assign- 
ment of a debt or security " (p). 

In a recent case (q) the present Master of the Bolls 
(Sir J. Bomilly) held, that a party prosecuting his claim 
to a fund in Court, might mortgage it pendente lite, 
without becoming obnoxious to the law of champerty, 
although the circumstances of the case seemed to show 
that the object was to enable him to carry on his 
claim. In his judgment, the Master of the Bolls 
observed, " I stopped the defendant's counsel on the 
question of the objection raised to this transaction on 
the ground of champerty. In my opinion little need 
be said on this subject. If this were the case of the 
sale of a right to sue, as for instance if the plaintiff 
Collett had, before the institution of the suit of Collett 
V. Preston, sold any right he might have to set aside 
the deed of December, 1848, it might have been affected 
by the rule of law which relates to champerty, but 
this deed is the sale by a person of his interest in a 
fund in Court. The distinction between those cases 
is well pointed out by Lord Abinger in Prosser v. 
Edmonds (r). The right of selling or mortgaging 

(p) Hartley v. Kussell, 2 Sim. & St. 244. 
Iq) Cookell v. Taylor, 16 Beav. 103. 
(r) Ante, p. 39. 
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interests such as that which was mortgaged hy the 
deed of December, 1848, has been recognised and 
established in numerous cases, among which I think it 
necessary only to refer to the observations of Lord 
Eldon in the case of Wood v. Griffith {s). If there had 
been nothing in this case but the question of cham- 
perty, I should not have felt any difficulty in support- 
ing the deed of the 13th December, 1848." 

In a still more recent case (Q, where there was a 
subsequent assignee of a policy of guarantee, which 
was disputed by the Assurance Company, and in respect 
of which litigation was pending at the time of the sub- 
sequent assignee's purchase, and the subsequent assig- 
nee had advanced the funds to carry on the litigation, 
(which the prior assignee would not do) and the sum 
secured by the policy was in consequence realised ; it 
was urged, against the claim of the subsequent assignee, 
that it was maintenance or champerty in him, to buy 
the benefit of a pending litigation, and advance money 
to carry it on ; but the argument had no weight either 
with the Vice-Chancellor (Stuart) or on appeal before 
the Lords Justices ; and although the Vice-Chancellor 
and Lord Justice Turner (dissentiente Lord Justice K. 
Bruce) held, that the subsequent purchaser had not 
gained any priority, in respect of his purchase, by the 
advance of money to carry on the suit. Yet all the 
judges, in both branches of the Court, concurred in 
giving to the subsequent purchaser a lien on the fund 
for the sums he advanced to secure the success of the 
litigation; thereby, it would seem, repudiating the 

(«) Ante, p. 60. 

(t) Myers v. United Guarantee Society, 7 De Qt. M. &Q. 112. 
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application of the doctrine of maintenance to such a 
case. 

The two last cases may he thought to indicate, that 
the circumstance of the assignment of the subject 
matter in controversy, being referrible to the purpose 
of enabling the prosecution of the claim, will not be 
considered of such importance, as an element in the 
inquiry in questions of maintenance, as some of the 
preceding cases would seem to point at. Indeed, it 
must be admitted, if the language of the Master of the 
Bolls in Cockell r. Taylor is to be taken to the full 
extent which it may seem to warrant, the future consi- 
deration of cases, with reference to the doctrine of 
maintenance, would be greatly simplified. If it could 
be affirmed that the question of maintenance or cham- 
perty will, in future, only apply to dealings with such 
rights as that which was the subject of assignment in 
Prosser v. Edmonds (m), the Courts would then be 
relieved from entering on the psychological inquiry 
into the intent of the parties to the arrangement, which 
has seemed to be so important a consideration, and to 
which, it is presumable, may be referred some of the 
difficulty which, it must be admitted, is felt in recon- 
ciling all the cases to be found in our books on this 
branch of law. However, it may be observed, that the 
view of his Honour the Master of the Bolls on the 
facts of the case before him, did not require him to 
give effect to the opinion he expressed on the subject 
of maintenance, by making it the ground of his deci- 
sion. The case was disposed of on other considera- 
tions, and his Honour only so far upheld the impeached 

(m) 1 Y. & C. E. C. 481. 



OBJECTION OF MAINTENANCE. 67 

deed, as to let it stand as a security for the sums really 
advanced ; a course which had been adopted in many 
cases, even where the Court had held the transaction 
to be tainted with the objection of maintenance. 

The point in dispute in Myers v. The United Gua- 
rantee Society, was not so much the question of 
maintenance as one of priority, though, collaterally, 
the decision of the Court, in establishing the lien for 
money expended in the litigation, seems to be a recog- 
nition of the legality of the purchase of a litigated 
right, even under circumstances, seemingly, almost 
necessarily implying an intent of maintaining the 
litigation. 

It seems to have been considered at one time, on 
the authority of Sir J. Leach's decision in Harrington 
V. Long (w), that an indemnity, from the purchaser of 
the interest in suit, to the vendor, against all costs 
incur;:ed or to be incurred, would have invalidated the 
transaction on the ground of maintenance. It is 
impossible to support this doctrine, after the deci- 
sion of Sir J. Wigram in Hunter v. Daniel {x), and 
his observations therein, on the case of Harrington 
V. Long, such observations having been approved 
of and adopted by the Lord Justice Turner in the 
case of Knight v. Bowyer (y), which case will be stated 
in a subsequent page, in illustration of another branch 
of the subject. As to the point now under consider- 
ation, the Lord Justice] observed, with regard to the 
covenant by the purchasers to indemnify the vendors 

(m?) 2 My. & Keen, 592. 

{x) Ante, p. 66. 

(y) 2 De G. & Jones, 421. 
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against future costs ; he had not failed to remember 
that, with reference to such covenant, the case of 
Harrington v. Long (z)^ as reported, would seem to 
give countenance to the objection on the part of the 
appellants, which he was then considering; but the 
report in Harrington v. Long did not show what the 
contract in that case was, and he, the Lord Justice, 
agreed with the observations made upon that case by 
Sir J. Wigram, V. C, in Hunter t?. Daniel (a) ; and he 
was not prepared to hold that, if the purchase would 
be valid without the covenant of indemnity, the cove- 
nant of indemnity would render it invalid. 

Lideed, it seems difficult to understand how an 
express covenant contained in the contract, to the 
same effect as the implied agreement, which, accord- 
ing to Lord Eldon in Wood v. Griffith (i), is raised 
by the doctrine of equity on a sale of any equitable 
interest, should have the effect of rendering the 
transaction unsupportable. Probably, all the effect 
which was intended to be given by Sir J. Leach to the 
covenant of indemnity, as an element in the decision, 
was only inasmuch as it formed an ingredient, more 
or less weighty, in his Honour's mind, in the evidence 
from which, in that case, he arrived at the conclusion 
that the transaction was obnoxious to the law against 
maintenance (c). 

And where, on the sale of an estate, an agreement 
was entered into between the vendor and purchaser, 
that the purchaser should bear the expense of certain 

(z) 2 My. & K. 590. 

(a) Ante, p. 57. (5) Ante, p. 61. 

(c) See Sugd, V. & P. 11th edit. p. 423, note m. 
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proceedings at law and equity, commenced by the 
vendor, and pending at the time of the purchase, 
against a tenant, in respect of arrears of rent^ and 
should be entitled to all sums that might be recovered 
for such rent, and that the purchaser should also be at 
liberty to commence any actions or suits, in the name 
of the vendor, for the recovery of the said rent, or the 
current year's rent, or for dilapidations, and that the 
purchaser should be entitled to whatever sums should 
be so recovered ; and there was an agreement to 
indemnify the vendor, as well against all the costs of 
the then pending, as of all future, proceedings to be 
taken in the vendor's name. The Court of Exchequer 
Chamber, on appeal from the Court of King's Bench, 
in an action brought on this agreement, stopped the 
counsel for the defendant in error (the plaintiff below), 
and held that there was no champerty in an agreement 
to enable the bond fide purchaser of an estate to recover 
for rent due, or injuries done to it, previously to the 
purchase, more especially where such purchaser was 
not an officer of the king, and the judgment of the 
Court below was affirmed (i). The agreement for 
indemnity was not relied upon in the argument, or 
referred to in the judgment. 

And in a case where the defendants, who were 
brokers, had purchased a large quantity of iron for one 
Bright, the defendants giving Bright bought notes, to 
the effect that certain contracts had been made, without 
disclosing the vendors, upon which Bright paid the 
defendants considerable sums of money for deposit in 

{d) Williams v. Protheroe, 5 Bing. 309. 
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part payment, and also paid the defendants their com- 
mission. The plaintifEs then advanced Bright a sum 
of money on the security of an assignment of the 
contracts and deposits. It was afterwards discovered 
that there was, in fact, no seller of the iron, other than 
the brokers themselves, and iron having, in the mean- 
time, very much fallen in the market, the bill was 
filed by the plaintiffs, against the brokers and Bright, 
to rescind the transaction on the ground of fraud, and 
to recover from the brokers the amount of the deposits 
and interest. Among other defences, it was objected 
that although the purchaser. Bright, might assign to 
the plaintiffs the benefit of the contract, he could not 
assign a right to rescind or defeat the contract, or a 
right to recover from the brokers the deposit on the 
ground of fraud, and Prosser v. Edmonds (e) was cited 
in support of this contention. However, the Vice- 
Chancellor (Sir J. Wigram) clearly distinguished the 
cases, and observed, with regard to the objection : " I 
am satisfied it proceeds upon a fallacy. If, as in 
Prosser v. Edmonds, the contract which the plaintiffs 
sought to enforce had been, as between themselves and 
Bright, a contract for the purchase of a litigated right, 
the objection might have prevailed; but that is not 
the case. The contract, as between the plaintiffs and 
Bright, was free from objection. A subsequent dis- 
covery, as I will here assume, of a fraud (as this Court 
considers it), has shown that both Bright and the 
plaintiffs were deceived by the representations of 
Short and Mahony ; and the question is, what, in that 
case, are the rights of the plaintiffs, as between them- 

{e) Ante, p. 39. 
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selves on one side, and Short, or Short and Mahony on 
the other ? Is Bright to receive the deposits ? This, 
as between himself and the plaintiffs, cannot of course 
be maintained ; and if the plaintiffs, as between them- 
selves and Bright, have a right to the deposits, 
notwithstanding they cannot have the benefit of the 
purchase of the iron which Bright assigned to them, 
why may they not enforce that right as against the 
parties liable to Bright ? To their contract with 
Bright, as I have already said, no objection can be 
taken ; the contrary of which was the ground of the 
decision in Prosser v. Edmonds. The plaintiffs seek 
in this suit to enforce a right resulting from that 
lawful contract, of the benefit of which a fraud, newly 
discovered, has deprived them." And his Honour, 
having arrived at the conclusion that the transaction 
must be rescinded, on the ground of the fraudulent 
misrepresentation, decreed according to the prayer of 
the plaintiff's bill, for repayment of the deposits, with 
interest and costs (/). 

And although a decree for wilful default, against an 
executor, is a sort of penal decree, and can only be 
granted on a special case made for the purpose (g), yet, 
where the moiety of a testator's residuary estate had 
been assigned, it was held that the right to have a 
decree against the executor, for what had been lost by 
his wilful default, passed as an accessary to such 
assignment, and was not open to the objection of 
champerty (A). 

(/) Wilson V. Short, 6 Hare, 384. 

{ff) Seton on Decrees, 2nd edit. 385. 

{h) Scully V. Delany, 2 Ir. Eq. Rep. 379. 
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The judicial committee of the Privy Council very 
recently held, as might have been expected, that the 
assignment of the benefit of an agreement, and the 
right of action thereon, from a trustee to his cestui que 
trusty to enable the latter to sue, whether it were neces- 
sary in the instance under consideration or not, was 
clearly not liable to the objection of champerty or 
maintenance. And Lord Eingsdown, in delivering the 
judgment of the committee^ is reported to have said, 
that a transaction to possess the qualities attributed to 
champerty or maintenance by the English law, " must 
be something against good policy and justice, some- 
thing tending to promote unnecessary litigation, some- 
thing that in a legal sense is immoral, and to the 
constitution of which a bad motive, in the same sense, 
is necessary. It was necessary, therefore, to look to 
the substance of the transaction, and not merely to the 
language of the instruments" (t). 

In a recent case (t), Vice-Chancellor Wood is re- 
ported to have said, although the plaintiff admitted 
that he purchased the shares of the company vrith a 
view to qualify himself to file a bill, on behalf of all the 
shareholders, against the company, yet he the Yice- 
Chancellor ''was not prepared to hold that it was 
maintenance or anything savouring of maintenance ; " 
the bill was, however, dismissed upon other grounds. 

But, if the Courts in such cases will not investigate 
nicely the motives of the suitor, nor critically inquire as 
to the source of the ratio impellens, in resorting to litiga- 

(t) Fisher v. li^aicker, 2 Law Times, K. S. 94. 

{k) Hare r. London & N, W, Bailwaj, Johnson, 722. 



OBJECTION OF MAINTENANCE. 73 

tion ; it must not, however, appear that the plaintiff is 
a mere nominal instrument in the hands of others. 
For, in a still more recent case (Z), where a suit was 
brought by a shareholder in a company, on behalf of 
himself and all the other shareholders, to restrain the 
directors from doing acts, which were alleged to be 
ultra vires, but the plaintiflf admitted he was really 
suing by the " direction " of a rival company, and in 
order to protect their interests, and that he was in- 
demnified against costs. The present Lord Chancellor 
(Lord Westbury) considered that the plaintiff was the 
mere puppet of the rival company, and that the suit 
was a mockery and an illusion, and an imposition on 
the Court ; and especially on this ground, and following 
the result, but not the reasons, of the decision of the 
Master of the EoUs, he dismissed the bill with costs. 
His Lordship being pressed with a case of Colman v. 
Eastern Counties Railway (m), intimated, that if the 
proposition in that case were understood to be limited 
to the extent of the words in which it was expressed, 
viz., that it was no ground of personal exception to a 
plaintiff that he had been " instigated " to institute the 
suit by another company, possibly there might be no 
exception to that proposition, but he, the Lord Chan- 
cellor, would not assent to it, if carried one jot beyond 
those limits. His Lordship, however, considered there 
was a wide difference, in the case under consideration, 
where the suit had been instituted by the " direction " 
of another company. 

{I) Forrest v. Manchester, &o. Railway Company, 9 W, R. 818. 
(m) lOBeav. 1. 
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SECTION n. 

WHAT SIGHTS ASS ASSIGXASLS. 

We have seen that the staL 32 Hen. 8, c- 9, against 
the sale of lands, tenements, or hereditaments, by 
persons out of possession, has been held to be only in 
affirmance of the common law (n). And although the 
doctrine is said to have had relation only to landed 
estates (o), it is difficult to find any period, to which 
our judicial records extend, when the principle was 
not fully recognised and acted upon, in regard to the 
assignment of personal chattels not in possession, or 
personal rights of action. On the contrary, our oldest 
text-writers contain abundant reference to the doctrine 
as one, at all tunes, in effective vigour, and not of novel 
origin. 

But, as regards Courts of Equity, referring to the 
history of the administration of those Courts, so far as 
their peculiar doctrines have influenced and moulded 
the law of property in this country, the rule in question 
seems never to have been adopted by them, at least in 
the strict sense in which it was acted on in Courts of 
Law ; for the case reported, as having been decided in 
equity, in the 11th James I. (p) against the assign- 
ment of a covenant, seems to have been an insulated 
case ; and the uniform current of decisions, since that 
period, proves, that although Courts of Equity have 
certainly, in some instances, been guided by the pro- 

(n) Partridge v. Strange, Plowd. 88, ante, p. 46. 

(o) 2 Woodd. 388. 

ip) 1 Roll. Ab. 376, p. 6. 
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visions of the stat. 32 Hen. 8, c. 9, where nothing but a 
hostile claim was dealt with(g), and the attitude of the 
parties was too antagonistic, to admit of the assumed 
existence of a right, in respect of which, the party out 
of possession could contract a fiduciary relation towards 
a third person, so as to give scope to the adaptive 
faculty of equity; for a right must exist, either in fact 
or legal intendment, or one of the essential requisites 
to the raising of a trust, viz. a definite subject (r) would 
be wanting : nevertheless, by means of the doctrine of 
trusts, effect has always been given to fair assignments 
of choses in action, or rights to property, when made 
for a sufficient consideration (a), if the circumstances 
have not repelled the presumption of privity, between 
the parties respectively in and out of possession. 

We have seen, too, that even Courts of Law s^em, at 
length, to have yielded to the infection of the equitable 
principles, so far as to abate, in spirit at least, some of 
the rigour of the old common law doctrine, though 
they still defer to the form, by insisting in almost 
every case, that the action shall be brought in the name 
of the party with whom the original obligation or juris 
vinculum was formed, and not in the name of the 
party who, by assignment may have become bene- 
ficially entitled. Many instances, some as early as the 
middle of the seventeenth century, show that Courts of 
Law, in various ways, took notice of the equitable rights 

(q) Cholmley t?. Clinton, 2 Jac. & W. p. 136 ; Sharp v. Carter, 
supra, p. 47. 

(r) Cruwys v. Colman, 9 Ves. 323. 

(a) Vin. Ab. tit. Maintenance, B ; observations of Buller, J., 
in Master v. Miller, supra, p. 52. 

E 2 
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of the assignee of a chose in action (Q. AU question of 
illegality, on account of maintenance, must therefore, 
from this time, be considered as having been waived, in 
regard to the simple assignment of any chose in action, 
arising at least, ex contractu^ and founded on ac- 
quisition or loss^ in regard to some subject matter of 
property. In " Viner's Abridgement " it is stated (u) 
'* If a man assign an obligation to another for a pre- 
cedent debt due by him to the assignee, it is not main- 
tenance. But if he assign it for a consideration then 
given by way of contract, that is maintenance." This 
doctrine is not followed at the present day, and choses 
in action are now commonly assignable, for consi- 
derations paid or agreed upon at the time (w). The 
existence of a precedent debt as the consideration for 
an assignment may still, perhaps, be relied upon as a 
circumstance, if the inquiry be, into the intent of the 
parties. Of course, where the assignment would be 
free from maintenance, if made for a contemporaneous 
consideration, a fortiori it would be so, if made for a 
precedent debt. 

With respect, however, to obligations arising ex 
delicto, or torts, at least those affecting only the person, 
and not the property, of the injured party, and also in 
regard to those contracts, the breach whereof affects 
only the person or personal feelings, such as a contract 
to cure of a disease, to marry, &c., cases which have 
been sometimes described as those where vindictive 

(t) See the notes to Chitty on Bills of Exchange, 9th ed. p. 7. 

(u) Tit. Maintenance, E. 19. 

(id) Moolsdale v. Birchall, 2 W. Black B«p. 820. 
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damages would be given {x) ; it may be doubted if the 
ancient doctrines of the common law have ever been 
relaxed in regard to them, and no instance has been 
met with, where the assignment of such a right of action 
has been recognised. It is assumed, as probable, that, 
irrespective of special statutory enactment, no as- 
signment of any right of action would be recognised 
either in law or equity, where, at least, the right would 
not have survived to the executors of the assignor, 
either by the common law, or by the terms, or the 
equity, of the statute 4 Edw. 3, c. 7 {y). 

No authority, directly establishing the position last 
advanced, can, it is believed, be found ; but it is con- 
sistent with the reasoning, in all the cases on this 
subject, to refer the liberality in the modern determi- 
nations of our Courts, on this matter, to a desire to 
render every species of property available for the pur- 
poses of commerce ; but, it would seem quite foreign to 
such an object, to permit of the assignment of an un- 
liquidated claim to damages for some personal wrong, 
as libel, &c. Such rights of action have never been 
held to pass to assignees under the bankruptcy sta- 
tutes (z), and it is quite clear that they do not survive 
to personal representatives (a). Indeed, with respect to 
the doctrine of maintenance in these cases, the obiter 
dicta of two judges in Stanley v. Jones (fe) would tend 

{x) Beckham v, Drake, 2 H. of Lds. Gases, 579. 

(y) See Williams on Executors, pt. ii. bk. 3, o. 1, s. I. 

(z) Rogers v. Spence, 12 CI. & F. 700. 

(a) Williams on Executors, pt. ii. bk. 3, o. 1. s. 1 ; and see 
the reason suggested for this by Williams, J. in his opinion in 
Beckham v. Drake, 2 H. of Lds. Cases, 579. 

(6) 7 Bing. 379. 
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to support the view here advanced. In the course of 
the argument, Bosanquet, J., interrupting the counsel 
for the plaintiff, asked : ** Could a claim for unliquidated 
damages, arising out of a tort, b6 assigned ? " Wilde, 
Serjeant : " Perhaps, in some instances, as a claim for 
damages in running down a ship, but not forcrim. con. 
or slander." On which Park, J., observed : " The dis- 
tinction seems not unreasonable, and consistent with 
morals and law " (c). 

It is apprehended, however, that, consistently with 
the reasoning before indicated, when it could be pre- 
dicated of the claim, transit in remjudicatam, i. e. after 
the amount had been ascertained and fixed hy the 
judgment of a Court, such judgment, would become 
liable to the same rules as every other kind of pro- 
perty, and be assignable like any other debt (d). 

It must not, however, be understood that one party 
to a contract, which still remains executory and unful- 
filled, on his part, may, without the consent of the other 
party thereto, transfer the benefit thereof to another 
person, as the other party to the contract may choose 
to say that some personal consideration or confidence, 
in regard to the person with whom he contracted, was 
the motive for his forming the engagement, and hcf is 
at liberty to refuse to accept the performance by an 
assignee ; and if one party to an executory contract has, 
by his own act, placed it out of his power personally 
to fulfil the same, the other party may at once rescind 

(c) 7 Bing. 375. 

{d) Ex parte Charles, 14 East, 197 ; see Simpson v. Lamb, 7 
Ell. & B. 84, and opinion of Maule, J., in Beckham v. Drake, 
2 H. of Lds. Cases, 579. 
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the contract, and discharge himself from all prospectire 
liability nnder it, although, if the benefit of the con- 
tract be apportionable, he may be liable to the extent 
of the value he has already deiiyed under it(^). 

Indeed, it would seem that, on principle, one party 
to a contract should not, without the consent of the 
other party, unless the latter be in default, in mordj 
according to the civil law, be able, as a matter of mere 
right, to transfer the benefit of the contract to a stranger; 
for, while any part of the contract remains executory, 
the transfer of the right to be enforced is undoubtedly 
a change of the original terms ; and although payment 
be all that remains unperformed, still, as all personal 
contracts, unless otherwise appointed, involve an obli- 
gation on the debtor to seek his creditor, for the pur- 
pose of making payment, unless the latter be beyond 
the realm (/) ; in strictness, therefore, even payment 
to an assignee may not be the same, to him who is 
bound to make it, as payment to the original con- 
tractor. 



SECTION lU. 

AS TO BBLATIOSrSHXP BBTWEEST THE PASTIES. 

The law of maintenance does not appear ever to 
have applied to persons standing in the relation, to 
each other, of father and son, or heir apparent, or the 
husband of such heiress, but these appear to be the 

(«) Robson V, Drommond, 2 Bam. & A<L 303 ; and see Stevens 
0. Banning, 6 Be G. M. & Or. 223. 
(/) litt. s. 340 ; Ck>. litt 210 b. 
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only degrees of kindred or affinity, which give any sub- 
stantial advantage in this matter {g). And to this, the 
Statute of Westminster, 2, c. 49 (h), in regard to the 
disabled persons therein comprehended, is also an 
exception. For Lord Coke tells us, " that in the cases 
prohibited by this law, the child cannot infeoff the 
father, nor the father his child or the like, as they 
may do upon the other statutes " (i). 

In a modern case, where A. provided a fund for 
defraying the expenses of obtaining an Act of Parlia- 
ment, to dissolve the marriage of B. and C. on account 
of the adultery of C, who was A.'s natural daughter, 
it was held that the transaction was not illegal. The 
Vice-Chancellor said : ** I do not think that any valid 
objection can be made to this bill, on the ground that 
the 500{. was placed in the plaintiff's hands for a pur- 
pose, which amounted to maintenance, or was against 
public policy. No action or suit was depending, or 
was intended to be commenced. The bill in Parlia- 
ment was a bill of a private nature, and the mother 
of the wife thought proper to assist the husband in 
prosecuting the bill " (ft). 

And, where a son agreed to advance money to his 
father, who was presumptive heir-at-law of a lunatic 
possessed of large real estates, to enable the father to 
prosecute a commission of lunacy and to secure the 
property, and it was agreed that all property the father 

(g) 1 Hawk. P. G. (8th edit.) 458 ; Burke v. Green, 2 Ball & 
Bea. 517. 
(A) Infra. 
(») 2 Inst. 484. 
(k) Moore v. Usher, 7 Sim. 383. 
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might inherit from the lonatic should be conveyed to 
himself for life, with remainder to the uses of the son's 
marriage settlement. It was held, that the agreement 
was not void for champerty or maintenance, or as 
against public poUcy, or as a fraud on the jurisdiction 
of lunacy (Z). 

(/) Persse c. Persse, 7 CL & F, 279. 
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CHAPTER IV. 

PECULIAB DISABILITIES OF ATTOBNEYS, AND OTHEB 
PEBSONS, CONNECTED WITH THE ADMINISTRATION 
OF JUSTICE. 

In conformity with the spirit of certain ancient 
statutes, and also with what, in modem times, has been 
considered the policy of the law, a peculiar stringency 
marks the application of the doctrines of maintenance, 
in those cases of dealing with controverted rights, 
where one of the parties to the transaction has been 
connected with the administration of justice, in a spirit 
adverse to such party. The effects of this exceptional 
view have been principally illustrated in cases where 
attorneys, who have been engaged in the conduct of a 
litigation, have obtained some interest in the subject 
matter of the controversy, and it will probably be con- 
venient, to endeavour to bring the cases on this head 
under one survey. 

By the Statute of Westminster, 2, c. 49 (a), it is 
enacted, " That the chancellor, treasurer, justices, 
nor any of the king's counsel, no clerk of the Chan- 
cery, nor of the Exchequer, nor of any justice or other 
officer (&), nor any of the king's house, clerk nor lay, 

{a) 2 Inst. 483. 

\h) Attorneys and solicitors are considered as officers of jnstioe, 
per Lord Hardwicke, Walmsley v. Booth, 2 Atk. 27. 
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shall not receive any church nor advowson of a church, 
land nor tenement in fee, by gift or by purchase or to 
farm, nor by champerty nor otherwise, so long as the 
thing is in plea before the king or before any of his 
officers, nor shall take no reward thereof. And that 
he that doth contrary to this Act, either himself or by 
another (or make any bargain), shall be punished at the 
king's pleasure, as well he that purchaseth as he that 
doth sell." 

Lord Coke in his reading on this statute, holds it 
to be so strongly restrictive on the disabled persons 
therein named, that no consideration of kindred or 
affinity, will excuse them, and that it is indifferent 
whether they maintain the party in his suit or not, the 
statute amounts to an absolute prohibition to the 
persons therein named to purchase, at all, during the 
pendency of the suit. 

We have seen that in several of the cases already 
cited (c) the transactions, which have been held to fall 
within the objection of champerty, have been entered 
into by attorneys with their clients, and probably, 
although that circumstance is not always insisted upon 
by the Court, in the reasons for the judgment, it may 
not have been without its weight ; although, where a 
suit was not actually pending, the terms of the Statute 
of Westminster, 2, c. 49, would not of course apply. 
But, the policy of the law, and the well-known rule of 
Courts of Equity to watch with great jealousy any 
dealings between an attorney and his client, would pro- 

(c) Straohan v» Brander, 1 Eden, 803 ; Wood v, Downes, 18 
Ves. 120 ; Moore v. Creed, 1 Dru. & Walsh, 121. 
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bably, to some extent, influence the consideration of 
these cases. 

In Hall V. Hallett (d) Lord Thurlow held it to be 
clear law that " no attorney can be permitted to buy 
in things in a coarse of litigation, of which litigation 
he has the management. This the policy of justice 
will not endure." 

It has also been held that an agreement by an attor- 
ney to prosecute a claim, and in case of success, to 
receive half the sum recovered, and if he did not 
succeed he should charge nothing for costs, is substan- 
tially champerty ; and such an agreement cannot be 
set up by him, to resist the application of the clients 
to tax his billj and for an account of all moneys re* 
ceived (e). But, it has been held that after fourteen 
years had elapsed since the division of the sum reco- 
vered, under such an agreement, it was too late for the 
summary intervention of the Court (/). 

It will appear from the following case how fully the 
Courts are disposed to carry out the principle, of the 
inability of the attorney to purchase the subject-mat- 
ter of the controversy, during the pendency of the 
litigation. 

The plaintiffs, in an action in the Court of Queen's 
Bench, had gained a verdict for 50Z., on which judgment 
was signed for 85Z. 4s. on the 28th March, 1855 ; after 
the verdict, and before judgment, the plaintiffs ob- 
tained from the attorney, who was in fact their attor- 

{d) 1 Cox, 134. 

(e) Ex parte Masters, 4 Dow. P. C. 19 ; and see Earle v. Hop- 
wood, 9 W. R. 272. 
(/) Ex parte Teatman, 4 Dow. P. C. 305. 
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ney in the action, though not the attorney on the 
record, an advance of dOZ., the amount of the verdict^ 
they representing that the defendant was a person who 
could pay, and that they, the plaintififsj were greatly in 
need of the money. The plaintiffs' attorney gave 
notice to the defendant, on the same day he made the 
advance, that he had a claim on the judgment for the 
whole amount to be received in the action. After 
this advance, namely, on the 2drd March, 1855, the 
plaintiffs commenced another action against the de- 
fendant in the Common Fleas, in which action judg- 
ment of nonsuit was signed on the 21st January, 1856. 
Application was then made, on the part of the defendant, 
to be allowed to set off the latter judgment against the 
former one, and the Court of Queen's Bench held, that 
the attorney's claim, as purchaser of this first judgment, 
did not prevent the setting off the one against the 
other, although it was said, by the Court, that this pur- 
chase of the verdict was not obnoxious to the doctrine 
of maintenance and champerty, for there was not any 
agreement on the part of the attorney to carry on the 
action at his own cost, to maintain the action; but 
that the bargain was void, as the purchase of the sub- 
ject-matter of the suit, made by the attorney in the 
cause pendente lite. Lord Campbell, in delivering the 
judgment of the Court, said — ** For the purpose of the 
question before us Shaen is to be considered as the 
attorney having the management of the suit for the 
plaintiff, and the purchase was, in effect, a purchase by 
the attorney in the cause of the subject-matter of it 
pendente lite, not for the purpose of enabling them to 
carry on the suit, but because they wanted the money. 
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Independently of the statutes referred to upon the 
argument, restraining the purchase of property in suit, 
particularly by persons concerned in the administra- 
tion of justice, viz. the Statute of Westminster, 2, c. 49, 
it has been held in several cases that no attorney should 
be permitted to purchase anything in litigation of which 
litigation he has the management ; see HaU v. Hallett, 
1 Cox, 134, Wood V. Downes, 18 Ves. 120, and the 
authorities there cited ; and considering the relation 
in which the attorney and client stand to each other, 
it would seem, as was said in Hall v. Hallett, against 
the poUcy of the law to permit such a dealing by the 
attorney with the subject of the suit of which he has 
the conduct as the attorney, and whilst the cause is 
still undetermined by judgment, as that which is now 
in question before us, whatever might have been the 
case by statutes. We are therefore of opinion that 
the rule must be absolute for setting off one judgment 
against the other, without reference to Mr. Shaen's 
claim as purchaser, but subject to the lien of the 
plaintiffs' attorney for the costs of the causes" (g). 

But this doctrine will not apply to a purchase by an 
attorney for one party in a suit where there are several 
parties having the same interest in the suit, but who 
appear by different attorneys, if the attorney do not 
purchase the share or interest of his own client; there 
is no objection to his purchasing the share or interest 
of another party to the suit who claims by the same 
title as his, the attorney's, own client, and who appears 
by a different attorney. Thus, in a recent case on 

(g) Simpson v. Lamb, 7 Ell. & Bl. 84 ; 5 W. R. 227. 
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appeal before the Lords Justices, which was in effect a 
contest between certain annuitants and other incum- 
brancers, in consequence of the insuflSLciency of the 
estate to meet all the charges upon it. Among other 
defences, it was objected that the title of some of the 
plaintiffs was invalid upon the ground that their inte- 
rests were acquired, by purchase of certain of the 
annuities, in the name of one of the plaintiffs — Tom- 
kinson — ^who was in fact a trustee, as to five -sixths, for 
the solicitors to the persons who then claimed title to 
the whole, or some part, of the restQi), of these annuities 
in a suit or suits in which the title to the same annui- 
ties was then in litigation ; and the deed by which 
the purchased annuities were transferred contained a 
covenant to indemnify against future costs. Lord 
Justice Turner, however (affirming the decision of Sir 
J. Bomilly, Master of the Bolls, and on this point of 
the case Lord Justice Knight Bruce expressed no dis- 
satisfaction with the judgment), held that, without 
giving any opinion as to whether such a transaction 
could be supported if impeached by the party making 
the sale, such a transaction was neither illegal nor void 
upon principles of public policy. He said that in the 
case of Wood v. Downes (18 Ves. 120), which had been 
referred to in favour of the appellants' argument on 
this point, all that Lord Eldon there decided was, that 
the transactions in question in that case could not 
stand as between the client and the attorney ; not that 

(A) The purchasers were concerned in the suit for other parties 
in the same interest, but were neither solicitors nor agents of the 
parties whose interest they purchased, which distinguishes this 
case from Simpson v* Lamb. 
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they were void per se, or that property which is in 
litigation could not be made the subject of sale and 
purchase. The cases abundantly proved that it might, 
and it did not seem to him that the mere relation in 
which the contracting parties stood could affect the 
validity of the transaction, otherwise than as between 
such parties. He was not aware of any rule of law 
which prevented an attorney from purchasing what 
anybody else is at liberty to purchase; subject, of 
course, if he purchases from a client, to the conse- 
quences of that relation. His Lordship, after making 
some observations on the covenant of indemnity, which 
are referred to in a preceding page (i), added that 
*'the case of Simpson v. Lamb, 7 Ell. & B. 84, cited 
by Mr. Wickens, was distinguishable. There the 
purchase was by the attorney from the client of the 
subject-matter of the suit in which he was attorney. 
It was not so in this case " (fc). 

We shall find, moreover, that the rule forbidding 
the absolute purchase by an attorney from his client of 
the subject-matter of the suit which the attorney is 
conducting does not extend to a mortgage of the 
client's interest in the same subject-matter. For, in a 
very recent case (Z), where the plaintiff had been the 
attorney in an action of ejectment brought by one 
Walton, in which Walton recovered the remainder of 
a term. The day after the verdict the plaintiff took 
from his client an assignment of the crop of potatoes 
on the close comprised in the said term, and " all the 

(t) Ante, p. 67. 

(Aj) Knight v, Bowyer, 2 D. G. & Jones, 421 ; 4 Jur. N. S. 573. 

{I) Anderson r. Eedcliffe, Ell. B. & E. 806. 
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rest, residue, and remainder of the estate and interest 
of Walton in the said close," by way of mortgage to 
secure to the plaintiff the sum of lOOZ. then due to 
him for costs and money lent. On the 17th of July, 
1857, judgment was entered on the said action of 
ejectment; and, on the 18th of July, one Buckland 
obtained judgment against Walton, and issued a^./a., 
which was executed on the premises in question a few 
moments before the writ of hab.fac. possessionem in 
the action of ejectment was executed. The principal 
point in the case turned upon the validity of the 
assignment to the plaintiff, as attorney, of the subject- 
matter of the pending litigation. 

Lord Campbell, in giving judgment, said — " The only 
question, therefore, is whether the deed of assignment 
by Walton to the plaintiff is valid, so as to make the 
plaintiff the party entitled to sue. I think that it is. 
In Simpson v. Lamb (7 E. & B. 84), which was relied 
upon for the defendants, it was decided that if an 
attorney, pendente lite, pm*chases the subject-matter 
of the action, he is guilty of champerty or mainte- 
nance. But nothing was said in that case as to the 
assignment of such subject-matter by way of security ; 
and the distinction between that and a sale out and 
out seems to be well established. The statutes relating 
to champerty and maintenance are rather obscure ; 
and we must, therefore, look to the construction which 
has been put upon them. The result appears to be 
(and Lord Coke's commentary is strongly in favour of 
such a view) that the assignment to the attorney of the 
subject-matter of the suit by way of security is not 
unlawful. There is a clear distinction between such a 
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conveyance and an absolute sale of the subject-matter 
of the suit. In the latter case the attorney might haye 
an opportunity of imposing on his client, from his 
superior knowledge of the value of that subject-matter, 
and might, after the purchase, take improper means to 
increase the value. But, on the other hand, a mere 
assignment by way of security is open to no such 
danger, and may be very advantageous to the client. 
Wood V. Downes (18 Ves. 120) is a clear authority in 
Equity as to the distinction between the two transac- 
tions. There the sale by a client to his attorney, 
pendente lite, of the subject-matter of the suit, though 
liable to the charge of champerty, was decreed to stand 
good as a security only for what was actually due. It 
is true that the prayer of the bill sought no more than 
what was decreed. But the case clearly shows what 
was the established doctrine in Equity upon this point; 
and Lord Eldon expresses no doubt in giving judg- 
ment. Here the deed itself professes to be nothing 
more than a security; the attorney is a trustee for 
Walton in respect of any surplus arising on the sale. 
I am therefore of opinion, for the reasons and on the 
authorities I have mentioned, that the security is vaUd, 
and therefore that the plaintiff can maintain this 
action/' 

Erie, J. — ** I am also of opinion that the deed is not 
void for champerty. The statutes relating to that 
offence were directed against speculations by attomies 
in suits. But this transaction is not within the mischief 
provided against : and the law would be oppressive if 
the client might not raise money by charging that 
which he claims to be entitled to. The distinction 
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taken in Wood v, Downes (m) seems to me to be a 
sound one ; it is recognised in Simpson v. Lamb (n), 
and, I think, more than once by the Courts of Equity." 

Crompton, J.—" It is clear from Wood v, Downes 
that a deed like this, assigning to the attorney the 
subject-matter of the suit by way of ^security only, 
is yalid. It is neither fraudulent nor illegal; and, 
therefore, the distinction which it was attempted to 
raise between fraudulent and illegal contracts cannot 
apply." 

This decision has, on appeal, been affirmed by the 
Court of Exchequer Chamber (o). Mr. Justice Wil- 
liams, in delivering the unanimous opinion of the 
Court, is reported to have used the following terms :— 
" It remains, then, to consider, whether the deed of 
11th July, 1857, is bad as amounting to champerty or 
maintenance, or on the general ground of public policy. 
It has been in vain attempted to find language used in 
any of the statutes which is applicable to the present 
case. It is true that the words of ancient Acts of 
Parliament have, in the construction of them, been 
extended to a sense wider than has been warranted by 
their actual language. But we cannot find any autho- 
rity on the construction of those statutes to show that 
there is either maintenance or champerty in such a 
case as this. Maintenance is where any man gives or 
delivers to another, that is plaintiff or defendant in any 
action, any sum of money or other thing to maintain 

(m) 18 Ves. 120. 

(n) 7 E. & B. 84. 

(o) Kadcliffe v. Anderson, 1 E. B. & E. 819. 
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his plea, or takes great pains for him when he hath 
nothing therewith to do. See ' Termes. de hi Ley — 
Maintenance.' Champerty is a species of mainte- 
nance, being a bargain with a plainti£F or defendant to 
divide the hmd, eampmn partire, or other matters 
sued for, between them, if they preTail at hiw, where- 
upon the champertor is to carry on the party's suit at 
his own expense. See Russell on Crimes, Book II. 
Chap. XX. The present transaction certainly does not 
fall within either of these definitions. I am willing, 
however, to admit that there would be a strictness 
which could not be approved of, in confining ourselves 
rigidly to the definition, if it were made out that there 
was an undertaking, before or after the action was 
brought, that the attorney should have the estate, or a 
share of it, in consideration of his future labours. 
But here the bargain is confined to the ^ajnoaent of 
fees already due: a most important consideration. 
Looking at that, let us see how the question has been 
considered in modem cases. In Prosser v. Edmonds ( jp). 
Lord Abinger says, 'All our cases of maintenance 
and champerty are founded on the principle that no 
encouragement should be given to litigation by the 
introduction of parties to enforce those rights which 
others are not disposed to enforce.' That principle 
does not apply to the present case, because here the 
object of taking the security was to enable the attor- 
ney to recover fees which he had already earned* 
Lord Abinger's observation is cited with approbation 
by the Master of the Bolls (Sir J. Bomilly) m Cockell 

[p) IY.& C. Exoh. C. 481, 497, 
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V. Taylor (g), which case also is itself an authority on 
this point/* His Lordship, having referred to the 
observations of Sir J. Romilly in the last-mentioned 
case (r), continued : " These authorities fully establish 
that in the transaction before us there is nothing of 
champerty or maintenance. We are then to consider, 
if it be neither of these, whether the transaction is 
illegal as contrary to general public policy. We have 
been pressed with the decision in Simpson v. Lamb (s). 
No doubt the Court there treated as voidable an abso- 
lute sale to the attorney. The case is recognised by 
Lord Justice Turner {t) ; but ,he goes on to say, that 
it was distinguishable from that then before him: 
* There the purchase was by an attorney from the 
client of the subject-matter of the suit in which he 
was attorney.' Again, the Court of Queen's Bench 
has itself distinguished this case from Simpson v. 
Lamb, on the ground that here the transaction was not 
a sale, but a security for fees due before the convey- 
ance was executed. The Court, therefore, which 
appears for the first time {u) to consider the purchase 
by an attorney of the subject-matter of a suit during 
its pendency voidable, on the general ground of its 
being contrary to public policy, has itseK declared that 
this is inapplicable to the case of a security for a debt 
already due. One contract may be contrary to public 

{q) 15 Beav. 103, 106. 
(r) See ante, p. 64. 
[s) 7 E. & B. 84. 

{t) Knight V, Bowyer, 2 D. G. & Jones, 445. 
{u) Query this ; see Lord Thurlow's language in Hall v. Hallett, 
1 Cox. 134. 
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policy, the other not. It often happens that, unless 
the attorney who conducts the suit continues to do so, 
the plaintiff has not the means of going on. An 
attorney there would have such strong influence over 
his client as to make it dangerous to allow a purchase 
hy a party having so much power to dictate the terms. 
But that is very different from the case of a debt 
already due, in respect of costs subject to taxation, 
where the attorney gets nothing but a security for 
a just debt. Therefore, the Court that held one 
contract illegal might well hold the other legal ; and 
we see no reason for differing from this distinction. 
We need not say whether we go the whole length 
of the Court of Queen's Bench in Simpson v. Lamb. 
It is enough to say that, assuming that decision to be 
right to the full extent, the plaintiff is here, never- 
theless, entitled to our judgment." 

It may properly here be mentioned, that a practice, 
now well established, and which has undoubtedly 
been often conducive to the assertion of right, was not 
always considered of unquestionable legality {w) . How- 
ever, for a very considerable period the law in this 
respect has been as stated by Hawkins, who says, 
" There is no doubt but that an attorney may lawfully 
prosecute or defend an action in the Court wherein 
he is an allowed attorney, in behalf of any one by 
whom he shall be specially retained, and that he may 
assist his client hy laying out his own money for him, 
to be repaid again, and also may maintain an action 

(w) 15 Vin. Ab. 165. 
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agamst him for the same hy Tirtue of such retainer, 
without any special promise " iy). 

The Lord Chancellor of Ireland (Sir E. Sugden), in 
Uppington v. Bullen(2:), expressed some doubt whether 
a solicitor could, without incurring the danger of un- 
lawful maintenance, make an agreement with his clients 
for a fixed sum " to bring a suit to a conclusion ;" 
his Lordship observing, " The defendant says, give 
me a fixed sum, and I will bring my capital, my labour, 
and my professional skill, to bear against your adver- 
sary." However, the case was decided on other grounds, 
and his Lordship held moreover that in that case, 
even if the contract were legal, the soUcitor had not, 
in fact, fulfilled the agreement, for he had stopped 
short of a termination. However, it has been held by 
Lord Langdale (a), " that an agreement between a soli- 
citor and his client for taking a fixed sum in satisfac- 
tion of all demands for costs, is an agreement which 
may be perfectly good ; but the Court, for the protec- 
tion of parties, looks at every transaction of this kind 
with great suspicion." In this case, however, it was 
an application on the part of the client to tax the 
attomey^s bills ; and the arrangement had been made 
with a view to facilitate the settlement of actions in 
which the costs had been already incurred, and had 
no reference to prospective litigation. 

It appears not to be unlawful for one attorney to 
transact business as the agent for another, upon an 
agreement to receive an allowance out of the profits (6). 

(y) Hawkins, P. C. vol. i. 460. (z) 2 Dru. & Warr. 184. 

(a) Re Whitcombe, 8 Beav. 140. 

(6) Scrace v, Whittington, 2 Barn. & Cress. 11. 
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And in a recent case, which was an agreement be* 
tween an attorney and a certificated conveyancer, that 
the attorney should allow the conveyancer part of the 
profits of all business transacted by the attorney for 
clients who might be introduced by the conveyancer ; 
and also that all private business of the conveyancer 
should be done by the attorney, charging therefor 
only sums actually expended. The conveyancer not 
to interfere or act, in any way, in the conduct of mat- 
ters which might be transacted for cUents so intro- 
duced. The Vice-chancellor (Sir W. P. Wood) held 
that, considering the nature of the conveyancer's 
connection with the profession of the law, such an 
agreement was not unlawful on the ground of Barratry 
or Maintenance, though it might have been, if entered 
into between an attorney and a person not connected 
with the legal profession. His Honour seemed to 
think that, in the course of the conveyancer's prac- 
tice, litigious business might properly arise, which, as 
a conveyancer, he could not himself legally conduct. 
His Honour also held that such an agreement did not 
expose the attorney to any of the penalties of the 
Attorney and Solicitor's Act, 6 & 7 Vict. c. 73 (c). 

It has been clearly recognised in several cases (d), 
that an attorney is bound by, and will be strictly held 
to, any special contract between him and his chent, 
in regard to the costs of a particular suit. Thus it 
has been held. If an attorney agree to conduct a 
suit on the terms of receiving only costs out of pocket, 

(c) Soott V, Miller, Johnson, 220. 

{d) Jones v, Read, 5 Dow. 216; Ashford v. Price, 3 Stark. 185. 
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in case of non-succe&s, it is no ground for his claim- 
ing full costs, that he was misled by his client as to 
the validity of a settlement, on which the suit depended ; 
because he, the attorney, knew where the deed was, 
and it was his duty to see it before bringing the 
action {e). And if he agree to conduct a suit on 
the terms of not being paid unless it succeed, he is 
not entitled, on failure of the suit, to be paid even 
his costs out of pocket (/). And if he agree to receive 
only costs out of pocket, he is not entitled to anything, 
where the prosecution fails through his gross negli- 
gence {g) ; though money furnished by the client and 
disbursed by the attorney under such an agreement, 
cannot, on such failure of suit, be recovered back, 
or set off against another claim of the attorney against 
the client. 

There appears to be no objection to the legality 
of an agreement between an attorney and e, g. an insur- 
ance office, that the former would accept a certain 
salary in lieu of rendering an annual bill of costs for 
general business transacted by him for the company, 
as such attorney and solicitor ; and for such salary, 
would advise and act for the said company on all 
occasions in all matters connected with the said com- 
pany {the prosecuting or defending of suits, the pre- 
paration of bonds or other securities for advances 
by the said company, and money disbursements by 
the attorney being excepted, and the attorney being 
allowed, in respect of such matters, to make the usual 

(e) Thwaytes v. Maokerson, 3 Carr. & P. 341. 
(/) Turner v. Tennant, 10 Jur. 429. 
(g) Lewis v, Samuel, 10 Jur. 429. 
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regular charge of an attorney and solicitor) {h). But, 
it may be doubted if the exception, so far as it 
relates to the prosecution and defence of suits, had 
not been introduced, whether such an agreement would 
have been clear from maintenance (i). 

The Court of Queen's Bench, in Ireland, in a modem 
case, refused to recognise a general agreement between 
an attorney and a banking company, that the attor- 
ney should receive only costs out of pocket when the 
suit was unsuccessful, and costs only as between party 
and party, when successful. The Court observed, 
" that such an arrangement it was impossible for a 
Court of Justice to sanction ; it was an inducement 
to the attorney to extort as much as he could else- 
where." And taxation was directed to be made, hav- 
ing no regard whatever to the agreement (fc). 

It would appear,- however, that where the agreement 
between the attorney and his client is governed by the 
success of the suit, such success will be held to mean 
succeeding in the litigation, and not in the recovery 
of the fruits of it, unless, it is apprehended, the 
terms of the engagement clearly show the intention to 
have been otherwise. Thus, where the attorney wrote 
to his client, '^ should the damages or costs not be 
recoverable in this action, under the circumstances 
I shall charge you costs out of purse only ;" and the 
plaintiff obtained a verdict for 600Z., for which, with 
i£91 As, 6d. for costs, judgment was entered up, the 

{h) Elderton v. Emmens, 6 Com. B. 160. 

{%) See Penrice r. Parker (Finch, 75) and next case, 

ifi) McEgan v, Cochrane, 10 Law Times, 37. 
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defendant however becoming insolvent, the plaintiff 
received only a dividend of 7«. in the pound. Under 
these circnmstances the Court of Exchequer held 
that the attorney was not bound by his undertaking 
to receive the restricted costs only, the Lord Chief 
Baron saying, " the attorney did not mean to guaran- 
tee the solvency of the defendant, but merely that of 
the suit " {I). 

(I) In re Stretton, 14 M. & W. 806. 
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CHAPTER V. 

CONCLUSION. COBOIiliABY FBOM THE CASES. 

Thboughout the recent cases, where the circum- 
stances have brought into question the application of 
the law of maintenance, one leading principle seems to 
be discernible, as guiding the consideration of the 
courts, and influencing them in the conclusions at whicli 
thej have arrived. In order to promote and encourage 
the free transfer of every kind of property, on which the 
life of a great commercial community so materially de- 
pends, it is obviously highly desirable to set free to the 
action of commerce, not only all those things which are 
corporeal and tangible, such as houses, lands, cattle, 
and every kind of merchandise, but also that large and 
important class of incorporeal property which has only 
a mental and conventional existence, such as debts, 
and the interest which a person acquires in the fulfil- 
ment of a contract, which may have been entered into 
with him. 

In proportion to the degree of commercial activity 
in the community, will the latter kind of property have 
a tendency to circulate from individual to individual, 
according as under the circumstances of each case, a 
longer or shorter interval may intervene between the 
inception of the contract, and the period when its terms, 
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on both sides, receive their final completion. During 
all this time, there exists either a right in personaniy by 
which one party to a contract has the power to call 
upon the other to fulfil the terms thereof, and if ne- 
cessary, to enforce the same by an action at law, 
wherein damages for the breach may be recovered ; or, 
the circumstances of the case may be such as to give a 
right to file a bill in equity for specific performance of 
the agreement. To facilitate the transfer of these 
rights, to invest them for the purposes of commerce 
with the attributes of corporeality, an object wholly in- 
consistent with the maxims of our old law, is a tendency 
we recognise in the decisions of our courts in modern 
times. The old doctrine of the non-assignability of a 
chose inaction having been removed or evaded, full effect 
has, by degrees, been given to the consequences of the 
recognition of the transferribility which is become an 
incident of this species of property ; and we find that a 
Court of Equity has not hesitated to make a decree for 
specific performance of an agreement for the purchase 
of a debt (a). By considering the Courts as impressed 
with the desire of removing every impediment to the 
free transfer of all property, as well incorporeal as 
tangible, though at the same time, as not unmindful of 
the necessity for guarding against the mischiefs that 
might ensue from a laxity of doctrine, which would 
render the machinery of justice liable to be perverted 
into an engine of oppression ; we may, it is submitted, 
obtain a guiding principle and index to the spirit of 
modern decisions, and by keeping in view the considera- 

(a) Wright r. Bell, 6 Prioe, 325. 
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tioDs, we may presume to flow from the same source, 
we shall, perhaps, be assisted in our endeavours rightly 
to comprehend the basis on which this branch of our 
law is now placed. 

It seems to be admitted that, in considering whether 
any case may be open to the objection of maintenance, 
the courts will be guided more by the circumstances of 
each case, as indicating the spirit with which the parties 
engage in the transaction, than by the terms of the 
agreement in which they have professed to express 
their intentions {b). If the object of the parties, as 
collected from the res gesUBy and the surrounding cir- 
cumstances of each case, appear to have been a bond 
fide transfer of a right, although the same may be dis- 
puted, or may be even then the subject of litigation 
(provided the right be not of that character that the 
law considers it a sort of potentia remotissimay that it 
should be ascertained and adjusted without the aid of 
litigation, and therefore will not recognise it as a fit 
subject for commerce or transfer (c) ), it does not seem 
to be an objection that the actual state of the property 
or right so transferred is such, that it may require the 
entering on, or continuance of litigation, to make it 
available; such accidental state of the property will 
not prevent the operation of the broad and salutary 
rule, the object of which is to facilitate the action of 
commerce (d). 

(J) Reynell v. Sprye, 1 DeG. M. & Gt. 660; Fisher ©. Naicker, 
2 L. T. N. 8. 94. 

(c) Prosser v, Edmonds, 1 Y. & C. E. C. 481. 

{d) Woodr. Griffith, 1 Swanst. 65; Knight r.Bowyer, 2 De G. 
& Jones, 421. 
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And although there might perhaps have appeared to 
be some force in the argament, that if a right in a sub- 
ject-matter which may involve litigation for its recovery, 
be transferred, the whole interest shall be transferred, 
and not a portion ; inasmuch, as if the whole right be 
transferred, it is then only a substitution of one person 
for another, B. is placed in the stead of A. ; what was 
A.'s interest has become B.'s; and A. has ceased to 
have any concern in the result; but if A. be permitted 
to associate B. with him, to give B. an interest in the 
Buccesss of a litigation, by bargaining for his receiving 
a portion of what may be recovered, there are two per- 
sons instead of one interested in bringing about the 
result of the contention which will be favourable to 
their interest, and an extraneous additional influence 
is thereby interposed, calculated, by destroying the 
original equilibrium of the parties, prejudicially to affect 
the media for the attainment of justice. Yet^ if litiga- 
tion be not contemplated, either in terms or by a tacit 
understanding of the parties, it is doubtful if such a 
transaction would be unlawful {e). 

It is submitted, though with a dif&dence which the 
nature of the inquiry might warrant, even in one of far 
greater experience than the writer, that the authorities 
cited in the preceding pages will support the following 
propositions in regard to the law of maintenance, as 
affecting contracts at this day. 

(«) Sprye r. Porter, 7 E. & B. 68. The judgment of the Court on 
the validity of the declaration, in this case, would be an express 
authority that such a bargain is lawful, unless the terms of the agree- 
ment were thought to meet the danger to be apprehended from the in- 
ducement to procure improper evidence. See observations post, 107. 
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If, by the terms of the agreement between the parties^ 
or by collateral circumstances, it should appear to the 
Court to be the real intent of the transaction, that one 
person who may be willing or desirous to embark in, 
or continue, litigation for the recoveiy of a doubtful 
right, is to be substituted for another who would not 
haye himself embarked in, or continued, such litiga- 
tion ; or is to be associated in interest with another, 
who would not, or but for the inducement or assistance 
afforded by the arrangement, would not, have embarked 
in, or continued, such litigation ; or if it appear that 
there is litigation directly in contemplation of the 
parties; or if there be any collateral, or other object, in 
view, besides the fair exercise of the, now admitted, right 
of transferring a chose in action ; or if the nature of 
the agreement furnish an inducement to one of the 
parties to promote the success of a suit by uncandid 
and insincere evidence, or other improper means ; then, 
the transaction will not be upheld, notwithstanding the 
ostensible terms of the agreement may even appear to 
be without objection (/). 

But, if the spirit in which the parties enter ujion an 
agreement, be candid and bond Jide^ and the object be 
only to transfer a right, which is honestly believed to 
exist, and to be then vested in A. to B., with the inten- 
tion that B. should only use the same lawful means for 
the recovery or enforcement of the same right, which it 
is presumable A. would have done, and there be no ob- 
ligation cast upon either party, and no greater induce- 
ment created, for their resorting to, or continuing, liti- 

(/) Harrington r. Long, 2 M. & K. 590 ; Sprye v. Porter, 7 Ell. 
& B. 68 ; Powell o. Enowler, 2 Atk. 224 et ante, Ch. 2, passim. 
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gation, than may be supposed to have previously 
influenced A. — then (subject to any effect which the 
statute of Hen. VIII. may still have in regard to the 
transfer of interests in land of which the party is 
out of possession, as to which see ante, p. 44, and 
post, p. 106) no exception can be taken to the trans- 
action on the ground of maintenance (g). 

The circumstance that B. may afterwards be com- 
pelled to resort to, or continue, litigation, in order to 
enforce the demand, will not affect the validity of the 
transaction, unless it appear that it was entered into 
i^ith a view to such litigation (%). If it appear that the 
acquisition of a subject-matter, which may afterwards, 
jor even then, be in suit, was the principal object, 
then, any litigation which may be necessary to make it 
available, follows as an accessary only, and will not give 
rise to any question of maintenance (t). 

The rights so acquired must not, however, be of that 
class, the adjustment of which without litigation, the 
law, as before observed, seems to consider as not being 
a possibility within legal contemplation, such as the 
right to set aside a conveyance in equity on the ground 
of fraud (ft) ; and it is apprehended that some rights of 
action at common law, as libel, assault, &c., mu^t fall 
under the same excepted category {I). It may also 
appear to be an objection to the transferribility of some 

{ff) See judgment of Tindal, C. J. in Stanley v, Jones, 7 Bing. 369. 
(A) Id. 

(t) Wood V. Griffith, 1 Swanst. 55 ; Myers v. United Guar. 
Co. 7 De G. M. & G. 112 ; Wilson v. Short, 6 Hare, 384. 
{k) Prosser v. Edmonds, 1 Y. & G. £. C. 481. 
(/) Ante, p. 76. 
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8och rights as the above, that they can only exist, in 
legal contemplation, by the presumption of fraud or 
wrong, which is contrary to the spirit of the law (m). 

It is very important to keep in mind, that in order 
to arrive at the real nature of the transaction, the Court 
is not confined to the actual terms of the agreement, 
even though it be in writing ; but extrinsic evidence 
may be adduced, to show that the ostensible agreement 
was merely colourable, and that the real agreement and 
understanding between the parties was such, as to 
bring the transaction within the objection of main- 
tenance (n). 

It is well established that the statute of Hen. VJLLl. 
against the sale of pretenced rights, has no effect in 
preventing the transfer of the benefit of a contract for 
the purchase of an estate, though the contract may 
itself be disputed, or even then be in litigation (o). 
The doctrine of equity by which the vendor of the 
interest, in such a contract, becomes a trustee for the 
purchaser, has overcome all the impediments which 
this statute would have opposed to the transfer of the 
species of right or interest in question. The statute 
seems to have had an operation given to it, only in 
those cases, where the possession of the estate has been 
held by a title adverse to, and wholly without privity 
with, the person who has made the assignment {p). 

(m) Cro. Car. 550 ; Co. litt. 232 b. 

(n) Eeynell v. Sprye, 1 De G. M. & G. 672 ; judgment of 
L. J. K. Bruce ; Sprye ». Porter, 7 Ell. & B. 58. 

(o) Wood f7. Qrifiths, 1 Swanst. 55. 

(p) Sharp V. Carter, 3 P. Wms. 375 ; Hitohins v. Lander, Coop. 
Ca. in Chy. 34 ; Doe dem. Williams, v. Eyans, 1 Com. B. 717. 
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And the provision in the statute of Victoria {q) legalis- 
ing the disposal of a right of entry hy deed, may he 
thought to be inconsistent with the enforcement of the 
provisions of the early statute, even in some cases in 
which it has been hitherto held to apply (r). 

We have seen that the Courts will sternly repudiate 
any bargain, whereby the benefit which a person is to 
derive from the recovery of any property, is to depend 
on the evidence which he undertakes to furnish from 
time to time, proving to be sufficient to ensure the 
success of the litigation (s), it being considered as 
tending directly to produce one of the worst evils of 
maintenance. But, we have also seen that it is not 
unlawful to purchase a share in a property, of which 
the vendor is not in possession, and only becomes 
aware that he is entitled to, by the information given 
to him by the purchaser ; such share to be transferred 
to the purchaser in the event of the vendor obtaining 
possession of the property in question ; and it is not 
anyobjection to the validity of this contract, that the 
consideration for the purchase of such share is the 
communication, by the purchaser to the vendor, of that 
information which first makes the latter aware of his 
right, if the bargain be made to depend on the vendor 
succeeding, by means of the information then furnished, 
in obtaining possession of the property in question. 
Although, the effect of the communication of the infor- 
mation may possibly, or even probably, be, that legal 
proceedings may be taken for the recovery of the pro- 

(^) 8 & 9 Viot. 0. 106, 8. 6. 

(r) See Ante, p. 48 et seq. 

(#) Stanley v. Jones, 7 Bing. 369 ; Sprye v. Porter, 7 Ell. & B. 58. 
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perty which would never otherwise have been taken, 
this is not the necessary consequence ; the information 
furnished may establish the right of the vendor with- 
out any further controversy ; and even if it do not, and 
litigation be resorted to, yet, inasmuch, as the bargain 
depends on the information existing in the purchaser's 
power, and then communicated by him. proving suffi- 
cient to establish the vendor's right, there is no induce- 
ment to the purchaser to obtain further evidence, and 
therefore the case is not within the mischief of a general 
undertaking to furnish evidence to ensure the success 
of the claim. 

Lord Campbell says, in the case which is cited in sup- 
port of these remarks {t) : ** The plaintiffs were merely 
to communicate certain documents and information, 
then in their possession, to the defendant ; and, having 
done that, they were to do no more." His Lordship's 
language shows that the danger to be guarded against, 
is the inducement which may be held out to a person, 
becoming interested in the result of a suit, to goon; 
to supplement the evidence, as it may be found insuffi- 
cient for the purpose in view ; in fact, to maintain the 
litigation ; to feed the controversy, by supplying that j>a- 
hulv/m which would poison the very life-blood of justice. 

It will occur to the reader that, practically, there 
would be great difference in the amount of evil 
to be apprehended from such agreements as those 
last adverted to, where the point in dispute depends 
upon ^tnd^nce, and agreements involving an undertaking 
to endeavour to promote the success of a suit depend- 

{€) Sprye ©. Porter, 7 Ell. & B. 68. 
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ing only on construction ; as, in modem times, it will 
be thought, that where the contention turns, for 
example, on the legal interpretation to be given to the 
language of a written instrument, the due execution of 
which is not controverted ; no transfer of the claim or 
interest of either disputant, nor any terms which might 
accompany such transfer, would exercise any effect 
upon the result ; remote, as we happily now are, from 
the times, when the influence of any individual, how- 
ever powerful, might have overshadowed the judgment- 
seat, and swayed the determinations of its occupants. 

In the Boman law, we have seen (u), resort was had 
to 4irect legislative action for correction of the abuses, 
that followed on the modification of the pristine rules, 
which prevented the transfer of claims enforceable by 
litigation. Among the degenerate subjects of the 
Byzantine Emperors, the pernicious industry of the 
redemptor litium was, doubtless, most effectually held in 
check by applying a bridle to his cupidity. A traffic 
which promised no pecuniary gain would soon inevitably 
languish. The English judicature, while cautiously 
relaxing the rigour of ancient doctrines, has practically 
maintained sujQGicient restraints to prevent the pre- 
valence of any grievance, so flagrant, as to demand 
from our legislature the application of a like corrective. 
There is nothing analogous in our law to the rule 
introduced by the Emperor Anastasius into the civil 
law, whereby the purchaser of a presumptive res 
litigiosa was disabled from receiving from the debtor 
more than the sum he actually gave, with interest; 
the debtor being benefited by the transaction to the 

(«) Ante p. 5. 
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extent of the difference between the sum for which the 
debt was sold, and that which the debtor was liable to 
pay. With us, if the sale of the right (doubtful or not) 
be one, the circumstances of which do not bring it 
within the prohibition of maintenance, according to 
our law, the purchaser of the debt is entitled to exact 
from the debtor, and retain for his own benefit, the 
whole amount, which, under the original contract, the 
debtor may be liable to pay. 

With regard to the vendor and purchaser of the debt 
or right, in questions arising inter se, it is, however, to 
be observed that although it is said that maintenance 
is prohibited by the common law independent of any 
statute, and that it is malum in se and not m^lum prohi- 
bitum merely (to) ; yet Courts of Equity, when relieving 
against transactions which they have considered as 
falling within the mischief of maintenance, have, not- 
withstanding Lord Hardwicke's doctrine, as to trans- 
actions which are void upon principles of public policy, 
being void in toto and not admitting of confirma- 
tion {x), given reUef upon the terms of the instrument 
sought to be relieved against, standing as a security 
for the sums actually advanced. And it does not 
appear to have been ever assumed, in equity, that 
transactions open to the objection of champerty or 
maintenance were incapable of confirmation (y). 

It is very necessary to enforce attention to the ex- 
ceptional stringency of the rules which, we have seen, 

(it) Peohell v. Watson, 8 Mee. & W. 691 ; 2 Co Inst. 208. 
(x) Chesterfield v, Janssen, 2 Yes. 125. 
(y) Powell V. Knowler, 2 Atk. 224 ; Strachan v, Brander, 1 
Eden. 303 ; Wood v. Do^vnes, 18 Yes. 120. 
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are applied to persons in any way engaged in the admi- 
nistration of justice, in accordance as well with the 
terms of the ancient statutes as with what is considered 
to be the policy of justice ; the instances illustrative 
of this have mostly occurred, as might be expected, in 
reference to agreements and dealings entered into by 
attorneys with their clients, in relation to the subject- 
matter of litigation, conducted by the former in behalf 
of the latter. Thus, irrespective of the doctrine of 
equily, which throws upon an attorney or solicitor deal- 
ing with his client, the onus of proving that the trans- 
action was fair (z), we have seen that it is champerty 
in an attorney to agree to prosecute a claim, and in 
case of success to receive part of the sum recovered, 
and if he do not succeed to charge nothing for costs {a) ; 
also, that an attorney is absolutely prohibited from 
purchasing of his client the subject-matter of the liti- 
gation of which he has the conduct pendente lite, how- 
ever fair and unimpeachable the transaction may be in 
other respects (6). But this rule does not apply unless 
the attorney purchase from his own client, for whom 
he is actually engaged in the conduct of the suit (c). 
He is not forbidden to purchase the interest of his 
client's co-plaintifif or co-defendant, whose title is the 
same as that of his own client, and for whom he, the 
attorney, is not himself concerned (d). And further, 

(e) Gibson v, Jeyes, 6 Yes. 266; Montesquieu v. Sandys, 
18 Ves. 302. 

(a) Ex parte Masters, 4 Dow. P. C. 18. 

(b) Hall v. Hallett, 1 Cox, 134 ; Simpson v. Lamb, 7 £11. & B. 84. 

(c) Enight v» Bowyer, 2 De G. & Jones, 421 . 
{d) Knight v, Bowyer, supra. 
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this important distinction is established, that although 
the attorney may not purchase absolutely of his own 
client the subject-matter of the suit, yet he may take 
an assignment, of the same subject-matter, by way of 
mortgage-security for payment of costs already incurred, 
or any just debt (e). 

The guarded language of the Court of Exchequer 
Chamber in affirming the judgment in the last cited 
case, in regard to the adoption, in its full extent, of 
the decision of the Court of Queen's Bench in Simpson 
V. Lamb, may perhaps be suggestive of a doubt whe- 
ther the facts of the latter case would fairly bring 
it within the application of the principle, which the 
Court held must govern an absolute sale. The re- 
port of the case does not clearly show that the trans- 
action was in terms an absolute purchase, although 
it is true, that the advance was made to the full extent 
of the verdict ; but it is submitted that the amount 
of the sum advanced, with reference to the value 
of the property on the security of which the advance 
is made, is not a satisfactory test by which to deter- 
mine the question of mortgage, or no mortgage. 

Community of interest, we have seen, will justify 
the parties in maintaining each other in the vin- 
dication of their common rights (/). And it seems 
it will also obviate any objection, on the ground 
of maintenance to the acquisition of an additional 
interest in the subject-matter which may be in liti- 
gation (g). 

(e) Anderson v, Radcliffe, E. B. & E. 806. 
(/) Findon v. Parker, 11 Mee. & W. 675. 
(jSf) Hunter v, Daniel, 4 Hare, 420. 
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It will probably seem to be a general inference 
from the cases, that the test of maintenance is to be 
sought, principally, by reference to the mind and 
intent of the contracting parties. By the spirit of 
our law, presumptions against the bona fides and 
lawful meaning of parties will not lightly be made. 
All claims, if just and rightful, ought to be, and may 
be, discharged through the proper sense of justice 
of the person liable, without any constraint of legal 
process. Neither the injustice of the claim, nor the 
obstinate refusal to do right, will be presumed. Nor 
will it be presumed that he who has, by assignment, 
acquired a right against a third party, w^s induced 
to do so, not by the expectation of the propriety 
of the claim being admitted, but rather from a malig- 
nant desire of harassing another by litigation. 

The Courts will not infer an intent of maintenance, 
unless the terms of the agreement, or extrinsic evi- 
dence, compel the judicial conviction that such is the 
meaning of the transaction. What will suflSce to 
produce this result, is, like the definition of fraud in 
equity, not of easy explanation (ft), and, perhaps, for 
. reasons similar, in both instances, it may never be 
authoritatively attempted (i). The fact of the sub- 
ject-matter of the assignment being at the time in 
litigation is not an objection {k). And we have seen 
that neither a covenant to indemnify against past and 

(A) Mortlook t?. Buller, 10 Ves. 306-7. 

(t) Lawley v. Hooper, 3 Atk. 278. 

{k) Wood V, Griffith, 1 Swanst. 55 ; Myers v. United Guar. 
Co.7DeG. M. &G. 112. 
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fdture costs (Z), nor a power of attorney to use the name 
of the assignor in any proceedings for the recovery of 
the claim (m), will produce the conclusion that litiga- 
tion was the object. It is apprehended, however, 
that if the agreement, instead of comprising only 
such stipulations as the foregoing, which may seem 
to regard litigation with merely a contingent aspect, 
should contain any terms amounting to an absolute 
undertaking to commence a law-suit; despite the 
modem liberality of the Courts, the illegality could 
not be overlooked. The Courts may not infer the 
reprobated intent^ but cannot disregard the language 
of the pa^es, if that language be inconsistent with 
the presumption, which it would seem, will prima 
facie prevail, that the parties when agreeing on the 
transfer of the right, contemplated the recognition 
of such right, by force of its intrinsic merit and jus- 
tice, and not by an immediate appeal to the ultima 

ratio of the law. 

• 

(Q Enight v. Bowyer, 2 De G. & Jones, 421 ; Hunter v. 
Daniell, 4 Hare, 420 ; Williams v. Frotheroe, 5 Bing. 309. 
(m) Hartley v. Eussell, 2 Sim. & Stii. 244. 
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agreement by to prosecute claim and in case of success to receive 
half the sum recovered and nothing for costs in case of non 
success, substantially, champerty, 84, 111 

such agreement cannot be set up to resist the taxation of bill, 84 

though after lapse of fourteen years after such an agreement being 
acted on. Court will not summarily interfere, ib. 

may advance money to prosecute client's claim, if specially 
retained, and recover by virtue of retainer without any 
special promise, 94, 95 

Agreement by to take a fixed sum " to bring a suit to a conclu- 
sion " of doubtful legality, per Sir E. Sugden, 95 

agreement by to take a fixed sum in payment of all demands for 
costs may be good, per Lord Langdale, 95 

may lawfully transact business as 'agents for other attorneys on 
agreement to receive allowance out of profits, ib. 

may agree with a certificated conveyancer to allow him share of 
profit on all business introduced by him, the conveyancer not 
interfering in the management thereof, without being guilty 
of barratry or maintenance, or being exposed to the penalties 
of the Attorney and Solicitors' Act, 6 & 7 Vict. c. 78, 96 

8ecu8 if with a pers6n not connected with the legal pro- 
fession, ib. 

bound by any special contract with client in regard to costs of 
particular suit, ib, 

if agreeing to conduct suit for costs out of pocket, in case of non- 
success cannot claim full costs, though misled by client as 
to validity of settlement on which suit depended, 97 

if only to be paid if suit succeed, not entitled on failure of suit 
even to costs out of pocket, ib. 

not entitled to anything if failure happens through gross negli- 
gence, ib. 

may agree for a stated salary in lieu of rendering bill of costs for 
general business (contentious business being e'kcepted), 97, 98 

may not agree to conduct all litigant business at a stated salaiy, 
semble, 98 

may not make a general agreement to carry on all suits on 
terms of receiving from clients only costs out of pocket 
when ''unsuccessful, and costs as between party and party 
• when successful, ib. 

success by in suit, in agreements with clients, means succeeding in 
the litigation, and not in obtaining the fruits of it, 98, 99 
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Arobnbt^ Poweb of, 

to sae in name of assignor, a legal and common provision in the 
case of the assignment of a debt or security, 64 



Bahkbuptct, 

of assignor of chose in action does not divest him of legal right 

of action, 14 
transfer of trader's rights of action by statutes of, a recognition of 

convenience of assignability of choses in action, 11 
first Statute of Bankruptcy against English debtors, 11, note (a) 

Bills of Ezohanoe, 

legal transfer of debt can be made by means of, 11 
when in use with EngUsh 'merchants, ib., n. (x) 

BoHD Dbbt, 

right to assign benefit of, admitted, 12 

Bond, 

for money raised to carry on litigation for recovery of property, 
conditioned for payment in case of success in suit — ^set aside, 
23,24 

BuLLEB, Mb. Justiob, 

his views on the doctrine of maintenance, 16, 52, 53 



Cestui que Tbust, 

may maintain trustee in suit relating to subject-matter of trust, 15 

Chahpebtt, 

definition of, 19, 20 
general opinion of mischief of, 31 
See Maihtbhaeob. 

Chose in Action, 

maxim against assignability of, left with little virtual operation, 
14,16 

COUXEBOE, 

desire to facilitate the action of, apparent in the modem decisions 
of Courts on the subject of maintenance, 101, 102 

this, modified by caution against the evils which might follow 
from laxity of doctrine, gives an index ' to the spirit of 
decisions, ib. 
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CoMMOir Law, 

origin of all doctrines against maintenance, 7 

COHUUHITT OF InTEBEST, 

justifies maintenance, 54, 55, 112 

or the belief thereof bon& fide, 64, 65 

a subsequent mortgagee may purchase the interest of prior mort- 
gagees in subject-matter then in litigation, and maintain 
suit, the interests being Identical, 56 — 59, 112 

COKBIBMATION 

of invalid transaction acted on in equity, 22, 110 

CoHSinEBATION, 

for conveyance of estate, should not appear to be money advanced 
to vendor to carry on suits for its recovery, 25 

the communication of certain definite information as to title to 
property, a good consideration for purchase of part thereof 
if recovered, 33—36, 107, 108 

COKVEYANCB, 

absolute void for champerty decreed to stand as security for sums 
advanced, 24, 110 

CONTBAOTS, 

generally all executed ''quoad" assignor, assignable if subject- 
matter property, 12, 76, 78 
executory '' quoad " assignor, not assignable without consent of 

other party, 78 
one party, by his own act, becoming incapable to perform his 

part, other party may rescind and decline all prospective 

Uability, 78, 79 
though if benefit apportionable, may be liable for benefit derived, 

79 
senible, on principle no contract should be assignable without 

consent of both parties, unless one be in default, ib, 
even though payment be the only term unperformed, ib, 
benefit of, assignable, though in suit, if free from maintenance, 

59, 60, 102, 104 
of purchase, equitable interest under, may be sold, 61 
original purchaser becomes a trustee for sub-purchasers, 61, 62 
sub-purchasers must indemnify original purchaser for all acts he 

must do for their benefit without covenant to that efiect, 

61 
equity compels use of name of original contractor in all proceed- 

ings for obtaining benefit of contract, ih. 
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CoHTBAOTS — continued. 

if for purchase of fee simple, entiUe purchaBer to what vendor 

can give, 61 
for purchase, assignability of, not allowed to be shaken by any 

reference to law of champerty and maintenance, 62 
corollary from cases as to effect upon, of law of maintenance at 

present day, 103 et seq. 
if object only bon& fide transfer of right, lawful, 104, 105 
even though litigation afterwards become necessary, if litigation 

not in view, 105 
if acquisition pf subject-matter prindpal object, litigation follows 

only as an accessary, 105 
certain rights in equity exceptions, %b. 
some rights of action at common law also, ib. 
objection to the transferribility of excepted rights from law, not 

presuming fraud or wrong, 105, 106 
nature of contract, '' quoad *' maintenance, may be gathered as 

well from extrinsic evidence as written terms, 106 

statute of Henry YIII. against sale of pretenced rights does not 
prevent the transfer of contract for purchase of estate, ib. 

Act applied to cases where no privity between possessor of estate 
and assignor, ib. 

Stat. 8 & 9 Yict. c 106, s. 6, may modify the application of the 
provisions of the early statute, 107 

bargains for benefits from recovery of property to be obtained by 
means of evidence furnished by the bargainer, sternly repu- 
diated by Courts, 107, 108 

information as to title to property is, however, a good considera- 
tion for purchase of a portion of the property to be recovered 
by means of the information then given, if litigation not in 
view, 107 

distinction between such a transaction and an agreement to fur- 
nish evidence generally, 108 

no restriction in English law as to amount of benefit the purchaser 
of a contract or debt is to derive, not exceeding what he gave 
for it, 109, 110 

contracts of absolute sale set aside for maintenance, in equity, 
allowed to stand for sums actually paid, 110 
capable of confirmation in equity, semble, ib. 

exceptional stringency of doctrines as to contracts between 
attorneys and their clients in regard to subject-matter of suit 
"pendente lite," 111, 112 

bona fides and lawful meaning of contracting parties not^resnmed 
against, 113 

what will not produce the inference of an intent of maintenance, 
118, 114 



INDEX. 121 

Contracts — continiLed, 

an absolute undertaking to litigate could not be overlooked by 
the Courts, semble, 114 

Costs, 

assignee of chose in action bound to indemnify assignor against 

costs of suit instituted in latter's name, 13, 61 
plaintiff on record liable to defendant for, on failure of suit, 13 

Cousins, 

relationship between, gives no substamtial privilege in regard to 
maintenance, 25, 79, 80 

Counsellor, 

must not bargain to receive part of thing to be recovered, 21 



Debt, 

only a right of action, in legal contemplation, 15 
specific performance of agreement for purchase of, enforced in 
equity, 101 

DXHURBEB, 

allowed to bill for discovery of facts which would amount to main- 
tenance, 22 



Entrt, Riohts or, 

may be disposed of by deed, by stat. 8 & 9 Vict, c, 106, 48 
said not to apply to rights of entry for condition broken, ib, 
suggested effect of enactment, 48, 49 
does not in terms affect incorporeal real estates, 49 
nor rights enforceable in equity, ib. 

probably would not legalise an assignment tainted with main- 
tenance, 50 
doubts as to effect of new enactment, 50, 51 

Equitablb intbrest, 

in thing in dispute justifies maintaining suit, 59 

Equitt, Courts of, 

never adopted rigid maxims of common law as to maintenance, 14 
recognise the assignment of choses in action and other rights not 

in possession, ib. 
even a ** spes successionis," i&« 

o 
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Equitt, Gousn or — conlinmed. 

illow migiiee to sae in Mb own name, 14 

will protect person benefidally entitled to diose in acUon firom the 
improper exercise of l^;il power of original contractor, 13 

Equitt of RiDnEPTioir, 

in securities mortgaged may be assigned in oonuderation of as- 
signee giving op other securities against asagnor, 63 

recital that assignor had requested assignee to prDoeed against the 
holder of the mortgaged securities to compel an aooonnt, &c., 
does not affect the transaction with maintenance, 64 

it amounts only to a power of attorney to sue in name of assignor, ib. 

EyiDurcx, 

agreement to supply generally, illegal, 22 

bargain to furnish, in consideration of an advantage in proportion 
to the effect produced by such evidence, the worst kind of 
maintenance, 32 

agreement to supply definite information then in party's posses- 
sion which will estabUfih the right of another to property, in 
consideration of receiying part of such property, if recovered, 
not illegal, 34, 35 

" secuB " if suit agreed to be commenced, 35 

or if agreement general to supply evidence to secure 
success of daim, 36 — 38 

EXSCVTOB, 

right to decree for wilful defiralt against, though a kind of penal 
decree, may pass to an assignee of the testator's residuary 
estate, or a part of it, as an accessary of the subject-matter 
assigned, 71 

PiTO, 

alienability of, probably led to an infriiu^on of the strict doctrines 
against maintenance, 10 

FosnGF Attachmknt, 

custom of, enabled creditor to obtain benefit of debt due from 

third person to his debtor, 11 
principle adopted by recent statute, ib, 

F&AVD, 

right to file a bill to set aside a conveyance for, is not assignable 

** inter vivos," 39 
is, however, devisable even before Wills Act (1 Vict. c. 26), 41 
will pass under general terms, ib. 
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Fbaud — continued. 

right to rescind a contract on groand of, may pass to an assignee 
of the contract, if, at time of assignment, the fraud were 
unknown, and the parties dealt with the ben^ of the con- 
tract, and not the right to rescind it, 69, 70, 71 

not to be presumed, 106 

Hesitation 

of courts of law to give effect to the consequences of the relaxation 
of rule against assignment of choses in action, 12 

Illbqalitt 

of transaction may appear from terms of instrument, 29 — 33 
or by averment of matter " dehors," 33, 36, 106 

Impbaotioability 

of maintaining doctrine of non-assignabUity of choses in action in 
a commercial country, 16 

Indemnitt 

against costs of suit from assignee to assignor not proof of main- 
tenance, 58 
though the sale be of subject-matter in suit, 67, 68 
it is implied on the sale of every equitable interest, 61, 68 
may, under some circumstances, be ground for an inference that 
some collateral object was intended, 26, 58, 67, 68 

Justice, 

persons connected with administration of, disabled to purchase 
property in suit, 82, 83 
See AiTOBNBTS and Solioitobs. 

KiKOSDOWM, LOBD, 

his definition of maintenance, 72 

Land, 

some contracts in respect of, passed with it by common law, 10, 11 

liANDLOBD 

may maintain suit relating to tithes in respect of his reversionary 
interest, 55, 56 

Law, Coubts of, 

sometimes exercise a summary equitable interposition in protec- 
tion of assignee of chose in action, 13 
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LlTIOATIOV, 

the intent of maintaining or originating, Ib the test of maintenance 

28, 29, 31, 32 
matter in, may be Bold, nnless the intent be to maintain the 

litigation, 31, 32, 88, 102 
land, sabject-matter of, could only have been pnTchased of tenant 

who was in poeseasion, 31, n. {y) 

Maivtihavcs, 

definition of, by Lord Coke, 19, 20 

Hawkins, 20 
Lord Abinger, 53 
Lord Eingsdown, 72 
comprehends champerty, 20, 21 

all agreements falling within prohibition against, void, 21 
agreements saTonring of, Toid, ib. 

may be of any kind of suits, either at common law or otherwise, 23 
founded on principle of not encouraging litigation by introduction 

of parties to enforce rights, others not disposed to enforce, 41 
will furnish ground for action on the case against party maintain - 

ing another's suit, 42 
need not be averred as " contra formam statuti," ib. 
is a wrongful act at common law, ib. 
instigating another to commence a suit not actionable unless there 

be want of reasonable or probable cause, 43 
tendency to lessen restrictive effect of doctrine, 52 
See AoBSBMBiTT, Attobhst, Gohtraot, Eyidshob. Passim. 

MlBD, 

maintenance an offence of the, 53 

MOBTOAGB 

of fund in Court " pendente lite " may be made, though object 
appear to be to enable mortgagor to carry on his claim, 64 

attorney may take from his client of subject-matter of suit " pen- 
dente Ute," 88, 94, 111, 112 

POLIOT OF GUABAFXBB, 

disputed by Insurance Company and under litigation, interest in 
may be purchased, and money may be advanced by purchaser 
to carry on litigation, 65 

POBTIOK, 

reasons against allowing a portion y and not the whole, of assignor's 
interest in a chose in action, ftc, to be assigned to another, 
2,103 
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PoETiON — continued. 

semble that sale of portion lawful, if litigation not contemplated, 
103 

P0SSBS810N, 

person out of, cannot sell lands, &;c., 44 , 

nor unless he or those through whom he claims have been in pos- 
session one whole year, ih. 

does not apply to mortgagor taking back his estate, ib. 

nor to a man recovering by lawful title, tb, 

not material if suit be pentfing or not, 45 

law presumes an intent of maintenance if bargainor out of pos- 
session, ih. 

immaterial whether his right be good or not, ib. 

common law only afiirmed by statute 32 Hen. Till., c. 9, ib. 

statute applied where a receiver of property had been appointed 
whose possession was deemed adverse to defendant in suit, 46 

and to a lease granted by plaintiff in a Chancery suit of property 
he was seeking to recover by such suit, 47 

and to an assignment by the administrator of an intestate of a 
term which for several years had been held by brother of 
intestate, ib. 

does not apply to a release from a tenant in tail to a remainder- 
man under same settlement, though estate in adverse posses- 
sion of another, 47, 48 

nor to an agreement to sell an estate of which vendor expected to 
be devisee under will of a living person, 48 

Pretbncsj) Right, 

under stat. 32 Hen. YHL, c. 9, cannot be bargained, sold, &c., 44 
when it is within the statute, 45, 46 
may be released to him in possession, 44 

Privity 

is between original contracting parties, 13 

Prize Mokbt, 

agreement by agents for division of with captors in consideration 
of agents indemnifying from costs of obtaining same is 
champerty, 23 

Proourator, 

allowed in Roman law under system of the formulsB, 4 
in rem suam — the cessionary of right of action so called in Roman 
law« 5 
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PUROHASEB OF ESTITE 

may lawfully stipulate for use of vendor's name, in proceedings for 
recovery of rent or for dilapidations, &c., in respect of pur- 
chased property, to be taken for benefit of purchaser, 69 

9 

Bbdemptorbs litium, 

their traffic discourfiged by law of Anastasius, 6, 109 
not allowed to profit from purchase of disputed right, ih. 

Relationship, 

only degrees of, quoad maintenance, giving any substantial advan- 
tage are those of father and son or heir apparent, or the 
husband of such heiress, 79, 80 

these degrees of no avail in cases falling within the Stat. West. 2, 
c 49, 80, 82, 83 

mother may lawfully provide funds for prosecuting a bill in Par- 
liament for dissolving the marriage of her natural daughter, 
80 

though the bill be prosecuted by husband alleging the adultery of 
the wife, ih. 

son may advance money to father to enable him to prosecute 
commission of lunacy against one to whom father is heir pre- 
sumptive, on agreement between &ther and son to divide 
the benefits which the father may inherit from the lunatic, 
80, 81 

Bights of Suit, 

courts of equity never adopted doctrine of non-assignability of, 
74 

case reported to contrary an insulated one, ib, 

sometimes guided by stat. 32 Hen. YIIL, c. 9, where nothing but 
hostile claim dealt with, 74, 75 

adaptive faculty of equity could only find scope by means of doc- 
trine of trusts, 75 

trust of, cannot be raised unless right exists either in fact or legal 
intendment, ih. 

some privity seems essential between the parties in and out of 
possession, ih. 

courts of law have abated rigour of their doctrines in spirit 
though not in form, ih. 

original contracting party must still sue at law, ib. 

right of assignee noticed for some purposes by courts of law, 76 

assignment of choses in action, ex contractu, quoad property gene- 
rally lawful, lb. 

consideration for transfer originally required to be a precedent 
debt, ib. 



INDEX. 127 

KiaHTS OF Suit — contintted. 

not now essential, money paid or consideration agreed for at the 

time, sufficient, 76 
precedent debt may still be a favourable circumstance in inquiry 

as to the intent, ib. 
obligations arising "ex delicto" and not affecting property not 

assignable, semble, 76, 77 
probably none could be assigned that would not pass to a man'0 

executors, 77 
no direct authority to this effect, ib. 
consistent with reasoning in all the cases, ib. 
such rights do not pass to assignees in bankruptcy, ib. 
nor to personal representatives, ib. 
reasons suggested by Williams, J., for this, ib. 
obiter dicta of two judges in favour of non-assignability of such 

rights, 77, 78 
but a judgment founded on such right would be assignable, semUe, 
I 78 

EoHAN Law, 

strong tendency to individualise the litigants, 2, 3 

strictness of adherence to forms, 3 

not allowed to sue otherwise than in person in, 4 

except in certain actions of a public nature, ib. 

under system of " formulae " procurators allowed, ib. 

then the cession of actions, 4, 5 

cessionary called '' procurator in rem suam,*' 5 

abuses of this privilege by the " redemptores litium,'* ib. 

remedy therefor by the law of Anastasius, 6 

spirit of this law followed by nations adopting civil law, 6, 7 



Sals 

of part of an estate when vendors out of possession, and were con- 
templating litigation for its recovery, champerty, 24 

Shabbholdbr, 

a person purchasing shares for the purpose of filing a bill on behalf 
of the shareholders against the company is not guilty of 
maintenance or anything savouring of maintenance, 72 

but must not be a mere nominal instrument in hands of others — 
must not act under the ''direction" of a rival company, 
72,73 

if only " instigated " by others that may possibly not be ground of 
personal exception, 78 
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SOYSREiaN, 

the, an exception to doctrine of maintenance, 9 
but not as to assignment of reed rights of cuAion, i&. 

Spirit 

in which parties engage in transaction important, 102, 113 

Stbanaeb 

* 

acquiring an interest in carrying on the litigation to the uttermost, 
is the ordinary objection to champerty, 82 

ToBT. See Action, Rights of ; Rights of Suit. 

Tbusteb 

may assign right of suit in subject-matter of trust to his cestui 
que trust, without maintenance, 72 

Wager, 

agreement in nature of, may be void for maintenance, 21, 22 



the end. 
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